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RULES OF PROCEDURE FOR SENATE INVESTIGATING 
COMMITTEES 


WEDNESDAY, JULY 21, 1954 


Unirep Srares SENATE, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
SUBCOMMITTEE ON RULES, 
Washington, D.C. 

‘The subcommittee met at 10:30 a. m., pursuant to recess, in room 
318 of the Senate Office Building, Senator William E. Jenner (chair- 
man) presiding. 

Present: Senator Jenner (chairman). 

Also present: Boris $8. Berkovitch, counsel to Subcommittee on 
Rules; W. F. Bookwalter, chief clerk of the Committee on Rules and 
Administration ; and Judge Robert Morris. 

The Cuairman. The committee will come to order. 

Congressman Keating is here. Will you be sworn to testify, sir. 

Do you swear that the testimony given in this hearing will be the 
truth, the whole truth, and nothing but the truth, so help you God ? 

Mr. Keatrine. I do. 

The CuarrMan. We very much appreciate your taking the time to 
come here for the purpose of testifying on this very important mat- 
ter. We know that you area very busy man. 

Mr. Kearine. Thank you, Mr. Chairman. 

The CuHarrMan. You may proceed with your statement in your own 
fashion. 


TESTIMONY OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Keating. Mr. Chairman, I have been following the work of 
this committee with great admiration and close interest; and I appre- 
ciate the oppor tunity of testifying briefly before your committee. So 
much has been said, here, in your hearings, heretofore, with which I 
am in full accord, that I shall not burden your record unduly, I hope. 

Judge Morris. Congressman, at this point may I ask you whether 
it is not a fact that you have served upon many committees, including 
the House Committee on Un-American Activities and the House 
Judiciary Committee, which has engaged in actual investigations? 

Mr. Keatina. Let me just correct that. [am not on the House Com- 
mittee on Un-American Activities, 

Judge Morris. But you have been, in the past ? 

Mr. Keatine. No, I have not. I think you may have that confused 
with Congressman Kearney, of New York. I was chairman of a sub- 
committee of the Committee on the Judiciary to investigate the De- 
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partment of Justice, and, before that, I served as the ranking minority 
member of that committee. 

Judge Morris. Congressman, would you please state what investi- 

gating committees you have served on ? 

Mr. Keatine. In the 82d Congress I served as the ranking minority 
member, and in the 83d Congress, Ist session, as the chairman, of a 
subcommittee of the Committee on the Judiciary, set up to investigate 
the Department of Justice. That is the only investigating committee 
on which I have served. Some of my colleagues from the House have 
already testified, and they have indicated to you that we have done a 

good deal of thinking and working on this prob lem over there. I have 
been identified with rules proposals relating to the conduct of com- 
mittee investigations, in each of the last three Congresses, and long 
before I was actually a member of an investigating committee. 

Needless to say, all of us are highly gr: atified at the w: ay President 
Eisenhower er his administration, and the leaders in both Houses 
here in Congress, are concerning themselves with the matter. On our 
side, I believe there is a very good prospect of action in the near future, 
to bring a carefully worked out set of rules to the floor of the House 
for consideration—with assuredly widespread support and a good 
chance of adoption. It is rather disturbing to some of us that the 
House has not moved faster than it has in this matter 

I hardly need stress the point that it would not be proper for me to 
intrude in these proceedings and presume to give you authoritative 
advice. But I did feel perhaps there were a few points, based on our 
studies, that I might note briefly as of possible interest and usefulness 
to you. Also, I had quite extensive—and entirely gratifying—experi- 
ence with a full set of rules of procedure during my service in the 
Department of Justice investigation I mentioned a moment ago. 
What I am going to say is based in part on that experience also. 

In the first P lace, I would urge you to weave whatever you finally 
propose very carefully _ the fabric of the existing Senate rules. 
This is the proper pl: z e for them to be, and they will be at the same 
time more respected, better known, and more easily interpreted and 
ape. if they appear as integral parts of this familiar structure in- 
stead of as a separate and unrelated promulgation of each committee. 

In support of this point, I would like to observe something that 
may not have been sufficiently stressed in relation to the broad back- 
ground of the problems we are facing. Nobody, in all the history of 
our country, has had any cause to compl: Lin about the conduct of either 
the full House or the full Senate acting as such. No one has been 
abused in proceedings conducted by all our membership. That is a 
pretty good record to keep in front of us. 

The troubles have started because of the necessity of delegating in- 
vestigative authority. The further the delegation process has gone, 
from the senior body to a full committee to a subcommittee and down 
to one or two individuals, the more dangers of abuse—and perhaps 
instances of abuse—seem to appear. 

I stress this because it is helpful to recognize that we are not trying 
to curb, nor to extend, the investigative powers inherent in Congress. 
There is nothing wrong with them. All we are trying to do is estab- 
lish a few standards for the exercise of these powers when they are 
delegated to groups or individuals who act in the name and by the 
authority of the parent body and who should reasonably be held to 
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standards prescribed by the parent body. The whole thing is as simple 
as that. 

We are just setting up a few rules to go along with the authority 
when the authority is handed out. And there isn’t much doubt that 
that ought to be done, and perhaps ought to have been done a long 
time ago. 

That brings me to the next major point I want to touch here: It is 
important to keep in mind that this 1 is almost entirely an internal mat- 
ter within each of our Houses. The rulemaking function which we 
exercise is not applicable to individuals who are not Members of Con- 
gress, and only indirectly operates to their benefit or detriment. So 
when we talk about rules uf fair play, it would perhaps be more ac- 
curate to talk about rules of fair conduct, to emphasize that we are not 
trying to create absolute rights in nonmembers so much as we are 
establishing patterns of conduct to be observed within our own body. 
| think you ought to examine the proposals pending before you in this 
light. Be careful not to set up requirements which are essentially 
internal, procedural patterns, and so forth, in words which will sug- 
gest that they are absolutes adopted by us for the benefit of outsiders. 

The best example of this danger is, of course, the case with which 
I am sure you are familiar, United States v. Christoffel, where the 
court, in applying the Federal perjury statute, gave the defendant 
the benefit of a quorum requirement which had not been intended 
theretofore to have any such application at all. The quorum rule was, 
of course, intended to protect the integrity of congressional proceed- 
ings. It ‘only happened to be cast in absolute terms. The perjury 
statute referred to a “competent tribunal”; and the court found that 
the committee was not a competent tribunal, because of the lack of a 
quorum. 

Such a result can and should be avoided, by using language which 
makes it quite clear that the Senate or House is acting within its own 
discretion, and not imposing any flat limitations on its own authority. 

Take, as a specific example, the notice requirements which are con- 
tained in some of the proposals. Let us say it is desired to give wit 
nesses or committee members a certain amount of advance notice. 
This ought to be done with a qualification such as “insofar as practi- 
cable,” or “effort shall be made in all cases,” or words to that effect—so 
that it will be perfectly clear that in case of a breach of the provision, 
the remedy is an internal complaint within the parent body and not 
any kind of external sanction at the hands of the courts. 

In our work we found that there were only three items which 
seemed to merit exception to what I have just said about qualifica- 
tions on external enforcement; in other words, there seemed to be three 
rights which we felt ought, in fairness, to be conferred on witnesses 
as absolutes. 

The first of these is the right to have counsel. 

The second is the right to be free, on demand, of the hardships and 
harrassment sometimes incidental to radio and televsion coverage. 

And the third, which is more debatable and controversial, is the 
right to be heard by two or more members of a committee or subeom- 
mittee in lieu of testifying before a single member, if the witness so 
demands. 

Without getting too far into the highly complex question of what 
sanctions will be available externally to enforce these rules—that is, 
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how the courts will react even to an absolute —, conferred on a wit- 
ness—it seems clear that such rights ought to be very sparingly con- 
fered in any case. 

Incidentally, I consider this distinction I am trying to describe, be- 
tween the rights which are absolute vis-a-vis outsiders and the rights 
which are merely precepts for the internal guidance of each House, 
to be a complete answer to the argument that because of the Christoffel 
case it is unsafe for us to go ahead and consider any rules at all. That 
argument has been made, and perhaps it has been made before your 
committee. I do not go along with it, at all. The holding there, in 
the Christoffel case, was based on a very narrow and specific criminal 
statute, and upon an absolute provision within the rules of the Sen- 
ate which could be easily modified, and which has, in fact, been since 
altered. 

If attention is given to this problem in the drafting process through- 
out, I am certain that the Christoffel doctrine will contain no pitfalls 
for us in the future. 

Judge Morris. Congressman, excuse me. That point has been made 
before this committee. It was made, yesterday, by Congressman 
Meader. 

Mr. Keratrine. I see. Well, I feel that that term in the wording of 
the statute permitted the court very properly to make the decision 
which it did; but it should not be a deterrent to any action in this 
field. I am familiar with Congressman Meader’s views, and I know 
that he holds them sincerely, and also that he has had experience in 
investigations. I do not agree with the sweeping effect of the 
Christoffel decision, as he interprets it. 

Judge Morris. He also cited the Bryan case, which apparently is 
a modification of the Christoffel case. 

Mr. Keatrna. I am not so familiar with that case; but I under- 
stood it restricts the Christoffel doctrine a good deal. 

I think you should also approach the problem of internal enforce- 
ment with great caution. A highly complicated and specific set of 
procedures as to the enforcement of rules upon our own Members 
would be unrealistic and would be likely to give aid and comfort to 
those who might seek to abuse the situation. 

We have not forgotten, over in the House, that at one time in recent 
history we had among our number at least one person who was an 
avowed spokesman for the Communist point of view on nearly every 
issue. Elaborate enforcement and appeals procedures, in a situation 
like that, would make it easy to wreck any proposed investigation with 
captious objections and delaying actions. 

If the new rules are written into existing rules of each House, as I 
have urged, it may well be enough to leave enforcement to the same 
informal and flexible machinery which exists for the enforcement of 
the rules already in force. At most, there might be a very general 
specificaion as to jurisdiction—for instance, allowing the Rules Com- 
mittee to make a preliminary study of any complaints which arise 
out of the conduct of investigations, and so forth. 

In hitting these few points so far I have confined myself to matters 
which are somewhat collateral to the content of the rules themselves, 
and in fact, that is a point I would like to touch on briefly by itself. 
So much attention has been devoted, by so many people, over so many 
years to the exact content of rules—what ought to be included and 
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what excluded, and what ought to be prohibited and what allowed, 
and that sort of thing—that there is little left to be added. Problems 
of that nature have already been analyzed and scrutinized almost 
enough, no doubt, right here before your committee. 

Where the real problems still remain are in what might be called 
the peripheries around this basic concept of rules. These peripheries 
include roughly four areas, and I would like to enumerate those for 
you: 

First, before you ever get to the application of rules at all, you have 
the enormous problem of keeping congressional committees and con- 
gressional investigations within the legitimate bounds of Congress’ 
investigating authority. 

Second, when an investigation is under way, you have the col- 
lateral problem of keeping it within bounds as determined by your 
authorizing resolution, your rules, and so forth. 

Third, you have the problem of internal enforcement, namely, after 
the rules have been adopted and put into effect, how they should be 
applied and enforced with respect to the Members of Congress who 
are actually conducting the hearings and proceedings which they 
govern. 

Fourth, you have the great problem of external enforcement, in- 
cluding how far the courts can or should interfere with the work- 
ings of Congress to enforce principles or rights established in the 
framework you are creating. These are the areas I commend to your 
special attention. 

Perhaps the toughest of all is the first one, how the initial authority 
and power to investigate can be held within bounds. On this, there is 
& provision in some of our resolutions on the House side—and I think 
it. is carried over into the one introduced by Senator Bush here—which 
merely requires that whenever an authorizing resolution is submitted, 
it must state clearly the subject-matter to be investigated and the pur- 
pose or object of the investigation. _ 

This is not a very restrictive requirement, and it might not do much 

ood. But it would be some help to have every one of these authoriz- 
ing resolutions drawn clearly enough so that we all knew what we 
were approving when we voted for them. Sometimes in the past, as 

ou will recall, resolutions have come up which were as broad as the 
bine sky itself, and that is a practice that might be restrained to some 
extent. E 

In the second area there is also a mild provision which I call to 
your attention as illustrative and potentially helpful, and that is the 
provision which appears in several resolutions requiring the chair- 
man or a member of an investigating committee to consult with ap- 
propriate law-enforcement agencies whenever there is a danger of 
conflict with law enforcement activities involving the guilt of indi- 
viduals. For instance, there is always a danger that a congressional 
investigation, operating perfectly legitimately within its own bounds, 
will cut right through a large criminal investigation being carried 
on by the FBI or the Narcotics Bureau or one of our internal security 
agencies. ie ; Z 

There is no way of avoiding such a conflict unless the congressional 
body, which is working in the open, takes the initiative and appraises 
its counterpart of what is planned. Then the latter agency can at 
very least, make known, on a confidential basis, what dangers might 

49144—54—pt. 72 
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be involved if the committee goes ahead. None of the proposals go 
so far as to tie the hands of the congressional investigators. I would 
absolutely oppose that. It is simply a matter of causing our Mem- 
bers to take the initiative in cooperating when necessary. That is only 
illustrative of the kind of prob lem that I think lurks in this second 
area and ought to be ferreted out and solved if possible. 

In the third, the matter of internal enforcement, I think I have al- 
ready said most of what I had in mind to say. No matter what is 
written into these rules, all of us recognize that we are not going to 
censure or discipline our colleagues except for flagrant breaches. So 
it seems more sensible to me to avoid strong language which will not 
be put into effect. 

Specifically, for instance, in the matter of le aks of information 


about committee proceedings, it is well recognized that such leaks 
occur sometimes through inadvertence on the part of Members them- 
selves. It is certainly desirable to call to everyone’s attention the 


great importance of secrecy with respect to ¢ losed hear ings and execu- 
tive proceedings, but it woul | avail little to write out a whole set of 
penalties and punishmer ts to be imposed 

In the case of existing aie the enforcement problem is left very 
gener ally to the partic ‘ular House itself, each having direct constitu- 
tional authority to discipline its own Members as it sees fit. I don’t 
think we ought to try to implement that broad authority very much 
in drafting the rules. 

Finally, in connection with external enforcement, I would observe 
first that this is manifestly the broadest and most difficult area to 
survey and deal with of any that we have considered. Quite often 
in running these problems out you come finally to the conclusion that 
there just isnoanswer. We don’ t know. 

For example, it is anybody’s guess how far the courts may take it 
upon themselves, at some future date and in some unforeseen new 
situation, to apply some general notions of “due proc ess” with respec t 
to the conduct of committee proceedings. I think it is unlikely the 
courts would go very far in such a direction. But we cannot be sure. 

Certainly there has been a tendency in recent years, in the prosecu- 
tion of contempts of Congress, to be more lenient toward the defend- 
ant—excepting only in the cases involving Communists—than anyone 
could have foreseen 50 years ago. As you are doubtless aware, the 
batting average on contempt prosec utions for offenses such as those 
that arose out of the Senate Crime Committee’s activities a few years 
ago has been shockingly poor. ‘The courts have simply not been sym- 
pathetic with the committee and its objectives in most instances. 

And that brings me to the last point I would like to leave with you. 
It concerns precisely this matter of enforcing « ‘ontempts, and it is an 
innovation about which I feel very strongly. I think it is so impor- 
tant that I want to submit it formally for your record, and urge its 
consideration upon you. It is more in the line of legislation than of 
rules, a proposal rel: ating to the enforcement of committee orders and 
the contempt process in general, which is pending in the House of 
Representatives as H. R. 4975—and which I am handing you herewith 
for your consideration. 

I think this measure would work a great improvement in the mat- 
ter of external enforcement, no matter what changes, if any, are 
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effected in procedures and internal rules governing the operation of 
committees. 

The concept underlying H. R. 4975 is very simple. It is some- 
thing that has been in force for quite a long time in the executive 
branch of Government, and has been there proved to work quite well. 
All it amounts to is this: When the Securities and Exchange Commis- 
sion or the Federal Trade Commission or the Civil Aeronautics Board 
or the Interstate Commerce Commission or any one of a dozen other 
agencies issues a subpena to compel a witness to come before it and 
testify, or is confronted with a defiant witness who refuses to answer 
questions or produce evidence, a Federal statute enables the commis- 
sion or agency to go immediately into a Federal district court having 
jurisdiction and apply there for an order of the court enforcing its 
subpena or order. The court hears the matter promptly, and if the 
position taken by the agency is sound, orders the witness to comply. 
Any further refusal is then regarded as contempt of the court itself 
and that, as you realize, brings extremely effective ways of getting 
prompt action into play. 

There seems to me just no reason in the world why congressional 
committees should not have the advantage of this same remedy. At 
present, our contempt proceedings are satisfactory to no one. When 
a witness is defiant, all we can do, as a practical matter, is submit a 
citation to our parent House and thereafter follow the long slow proc- 
ess of transmittal to a United States attorney, presentment to a grand 
jury, and ultimate trial in the regular course of events as a misde- 
meanor offense punishable by fine or imprisonment. 

The punishment comes months or years after the breach, and in no 
case is there any possibility of the committee getting what it really 
wants, which is the testimony or evidence or other compliance with 
its order, instead of mere vindication by punishment long after the 
fact. 

I noted in the press, within the past day or two, that the House 
Committee on Un-American Activities is going to cite 17 individuals 
for contempt, and has asked for a resolution from the House to per- 
mit citing them. Now, if those individuals are cited, and if they are 
all indicted, the cases will go on the calendar of the criminal court— 
all 17 of the cases—and nobody knows when they will ever be reached 
for trial, certainly a long time from now. The issue upon which the 
committee was seeking to examine them may have become moot in 
the meantime, though that is not so apt to apply in the case of that 
particular committee as it is with many others. And in many cases 
we have actually had the committees go out of existence before the 
person was ever tried before the court for his offense. 

Even from the witness’s point of view, this innovation would ap- 
pear to be highly desirable for, in the event that a witness was actu- 
ally being abused or being subjected to a line of inquiry which was 
irrelevant, or that sort of thing, he too would have an opportunity 
to go and present his case and make his complaint in the impartial 
atmosphere of a courtroom—by resisting the issuance of the order— 
instead of merely protesting in the hearing room. If he happened to 
be right, he would be immediately sustained and vindicated by the 
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judge. And more broadly, all concerned in such a controversy would 
know where they stood right away. 

I have heard very reputable and responsible lawyers state that in 
the ordinary congressional investigation situation they thought it 
was reasonably safe to advise their clients to defy the committee, 
rather than risk being backed too much into a corner by an embar- 
rassing line of questioning. The opportunities to delay the contempt 
prosecution whick might ultimately follow, and the chances for turn- 
ing it aside, plus the fact that when the client came to trial the com- 
mittee itself might be out of existence and the issues would be cold 
and dead and long forgotten, all add up to a very good gambling 
chance that the defiant and iovmputtel witness will come off scot 
free. This is something we ought to correct; and H. R. 4975 looks 
to me like an adequate solution. 

I’m not over here lobbying for my bill; but I did think it was im- 
portant enough, as the embodiment of a principle relating to what 
you are doing, to take this few moments to lay it specifically before 
you. My staff and I have done a great deal of work along these lines, 
and we would be most happy to cooperate with you further if we can 
be of assistance. We would be glad to assist this committee and its 
staff in any way that we can, in the important work in which you 
are engaged. 

The Cuarrman. Congressman Keating, I would like you to submit 
for our record a copy of the bill, H. R. 4975; and I want to direct our 
staff to go into it very thoroughly, to see what recommendatioas you 
have to make regarding it. 

Mr. Keatrne. I should be very happy to see that you get adequate 
copies. 

(HL. R. 4975, introduced by Mr. Keating, is as follows :) 


[H. R. 4975, 83d Cong., 1st sess.] 


A BILL To prescribe a method by which the Houses of Congress and their committees may 
invoke the aid of the courts in compelling the testimony of witnesses 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) either House of Congress, any com- 
mittee or subcommittee of either House, and any joint committee of the two 
Houses may, by an affirmative vote of two-thirds or more of its actual member- 
ship, invoke the aid of the United States district courts in requiring the attend- 
ance and testimony of witnesses and the production of documentary evidence, in 
furtherance of any inquiry such House, committee, subcommittee, or joint com- 
mittee is authorized to undertake. 

(b) The United States district court for the district within which the inquiry 
is carried on may, in case of contumacy or refusal to obey a subpena issued 
to any person by either House of Congress, any committee or subcommittee of 
either House, or any joint committee of the two Houses, issue an order requir- 
ing such person to appear (and to produce documentary evidence if so ordered) 
and give evidence relating to the matter in question before such House, com- 
mittee, subcommittee, or joint committee, as the case may be; and any failure 
to obey such order of the court may be punished by the court as a contempt 
thereof. 

(ec) Attorneys of the Department of Justice shall furnish legal assistance 
in invoking the aid of the United States district courts under subsection (a) 
to any House, committee, subcommittee, or joint committee which requests it. 


The Cuarrman. Thank you very much, Congressman Keating. We 
appreciate your appearing here this morning. Are there any ques- 
tions by counsel. 

Mr. Berxovrrcn. I should like to ask a question. 
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Congressman, in connection with the last point you were discussing, 
atm stressed the necessity of not making or adopting rules which could 
e used by a witness or another person in contempt of the committee, 
or sllegubte be in contempt of the committee, as a means of blocking 
the very remedy which you propose, which is a summary proceeding 
to cite a witness for contempt. Is that the point which you were 
making? If so, I should think this committee would have to be very 
careful, otherwise the very rules of procedure which we might recom- 
mend would necessarily be drawn into issue in a contempt proceeding ; 
and therefore, any defect in a proceeding by a committee would enable 
the contemptuous witness to set it up as a defense, and thereby vitiate 
the very proceeding that you are recommending. 

Mr. Keatine. Yes. My comment was a little broader than that. 
I had meant it to apply not only to proceedings in court under the pro- 
cedure outlined in this specific bill, but, generally speaking, not to 
make your rules so definite or extreme, let us say, as to give a defiant 
witness something that he can use in court under any circumstances to 
frustrate the committee. You are, so to speak, walking a tightrope 
here. You want to draw some rules that will dignify congressional 
investigations and gain for them greater public support, and which 
will also be helpful in the protection of everyone. Still, we all know 
that some of the witnesses who appear before our congressional com- 
mittees are characters who are not entitled to any very sympathetic 
consideration as against the interests of the general public; and we 
do not want to give them a weapon with which they can abuse the 
committees, in the guise of protecting themselves from abuse. 

Mr. Berxovircu. I might make this comment. You realize, Con- 
gressman, that it is sometimes difficult to predict what the courts will 
do—-- 

Mr. Keatinea. No truer words were ever spoken than those. 

Mr. Berxovrron. Thank you, Congressman. And it may be that, 
even were the Senate to couch its proposed rules of procedure along 
certain lines, presumably in a way that would not bind the committees, 
the courts might nevertheless take the view that, since, on the record, 
such rules set up a standard, they would nevertheless have to look into 
the question of whether the rules had been followed in the particular 
proceeding; and, if not, the contempt proceeding that the Congress 
got into would fall, if the court were so minded. 

Mr. Keatrne. That is true. 

Mr. Berxovircn. And I think there is a danger. You agree that 
there is, and I think the staff would have to study that question very 
carefully. 

Mr. Keatine. I agree with you completely. I feel sure that when 
the Senate adopted this quorum rule, they were not envisioning at that 
time someone’s being tried for perjury later in a court, and saying this 
was not a competent tribunal, because there was not a quorum present, 
and he tells lies and goes free just because there were not enough people 
there. You have a great problem. I recognize the complexity of the 
problem, here. I agree with you completely. 

Judge Morris. Congressman, may I ask you a question? In con- 
nection with the work of your subcommittee, of which you were chair- 
man, of the House Judiciary Committee, you looked into the whole 
matter of the subversives within the United Nations generally, did 
you not? 
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Mr. Kratinc. That was one of the problems. 

Judge Morris. I wonder whether you could supply for us, within, 
let us say, the course of the next few weeks, the details of what you con- 
sider to be the accomplishments of that particular subcommittee. 

Mr. Keattnc. Would it suffice to give you a copy of our report? 

Judge Morris. Well, I think we have that, Congressman; but, in 
addition, very often a person who serves as chairman of the committee 
views the accomplishments of the committee in a manner which does 
not appear from the report. I mean, the written report may have cer- 
tain beneficial effects following its issuance. 

Mr. Keratine. If I understand what you have in mind, my feeling is, 
of course—and I take a narrow view—my feeling is that the only justi- 
fication for a congressional investigation is that it has relation to the 
lawmaking function, or that it has to do with the administration of ex- 
isting laws. And, of course, this investigation had largely to do with 
the administration of existing laws. 

However, in our report, at the very end, we made some 11 specific 
recommendations, either for changes in the law or for changes in the 
administration. I might say that very many of those enema 
tions have been put into effect by Attorney General Brownell; but the 
accomplishments of the investigation would be reflected largely by 
the extent to which those recommendations were put into effect, or are 
likely to be put into effect. 

Judge Morris. Congressman, that is what we want. In addition, 
Ambassador Lodge has taken the recommendations of your report and 
has applied the recommendations as far as security investigations 
pending in the United Nations are concerned. 

Mr. Kerarinc. That is true. I may say that in the 83d Congress, 
eight different situations were investigated by the committee, and in 
that case we found that the Justice Department had been without fault, 
but that the State Department had interfered with the grand jury 
proceeding in New York City; and, insofar as the Justice Department 
has had a hand in it, it was only at the insistence of the Department of 
State, and as a result of that. But I think, also as a result of work 
done by your Senate committees, and perhaps, as I recall it, the Sen- 
ate committee of which our present chairman was chairman—or is 
chairman—Ambassador Lodge has taken definite ste Ss whic h seem to 
have been somewhat frustrated by action of the United Nations, itself ; 
but that was only 1 of a number of investigations, and that is 1 of the 
2 cases out of the 8, in which we found the Department of Justice, 
itself, to be without fault. So I thought your question was a broader 
one than in that specific case. That was a definite accomplishment, as 
a result of bringing it out into the open. Now, that might be. There 
are some, as you know, who take the position that a congressional in- 
vestigation is desirable, in fact, just to throw light on a situation. No 
less an authority than the late Woodrow Wilson once said that he 
thought it very important to throw light on the situation, through 
what he called the informing function of these inv estigations. 

Now, I take a narrower view of the proper scope of congressional 
investigation; but I will try to get up something such as you suggest. 

Judge Morris. Thank you. 

The Cuamman. I should like to have the statement by Woodrow 
Wilson, which was referred to, inserted in the record. 

Mr. Berxovrren. I will furnish it for the record. 
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(The statement referred to, which is from Woodrow Wilson’s Con- 
gressional Government, is as follows :) 

It is the proper duty of a representative body to look diligently into every affair 
of government and to talk much about what it sees. It is meant to be the eyes 
and the voice, and to embody the wisdom and will of its constituents. Unless 
Congress have and use every means of acquainting itself with the acts and the 
disposition of the administrative agents of the Government, the country must be 
helpless to learn how it is being served; and unless Congress both scrutinize 
these things and sift them oy every form of discussion, the country must remain 
in embarrassing, crippling ignorance of the very affairs which it is most impor- 
tant that it should underst: oad and direct. The informing function of Congress 
should be preferred even to its legislative function. 

Judge Morris. The particular problem with which this committee 
has to do is that of analyzing the procedure and the rules to be fol- 
lowed by congressional committees in the conduct of hearings and in 
the mi: iking of these studies. A thing that is examined in the abstract 
would be a little unreal; and that is why, as each chairman comes 
before this committee, we ask him, almost without exception, for the 
accomplishments of his committee; and if he knows of any exceptions 
that fall within that particular investigative work; because you can- 
not disassociate that from the study of the facts. It was for that rea- 
son, merely, that I asked you about the matter. Mr. Berkovitch will 
be in touch with your office within the next few weeks. 

Mr. Keartna. Fine; I will be very happy to see him. 

Che Crrairman. Thank you very much, Congressman. 

Mr. Keating. Thank you. 

Judge Morris. The next witness is Mr. Herz. 

The Cramman. Mr. Herz, will you come forward, please, and be 
sworn. 

Do you swear that the testimony given in this hearing will be the 
truth, the whole truth, and nothing but the truth, so help you God? 


Mr. Herz. I do. 


TESTIMONY OF THEODORE HERZ, FORMER STAFF DIRECTOR, RE- 
CONSTRUCTION FINANCE CORPORATION SUBCOMMITTEE, SEN- 
ATE COMMITTEE ON BANKING AND CURRENCY 


The Carman. Will you state your full name for the record? 

Mr. Herz. My name is Theodore Herz. 

The Cuamman. Where do you reside, Mr. Herz? 

Mr. Herz. [ama resident of Silver Spring, Md. 

The Cuamman. Have you submitted a prepared statement to this 
committee, 24 hours before your appearance here this morning? 

Mr. Herz. No, sir; I have no prepared statement. 

The CratmMan. You have no prepared statement? All right. 

Mr. Berkovitch, you may qualify Mr. Herz, as to why he is here. 

Mr. BerKxovircu. May I ask Mr. Herz to state for the record what 
his connection has been with any Senate investigating committees? 
Will you tell the chairman in what capacity you served, and on what 
committee ¢ 

Mr. Herz. I was staff director for the Reconstruction Finance Cor- 
poration Subcommittee of the Senate Committee on Banking and Cur- 
rency, in connection with its special study of the lending policies of 
the Reconstruction Finance Corporation, which took place between 
February 1950 and the late summer or fall of 1951. The chairman 
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of that subcommittee was Senator Fulbright of Arkansas, and the 
subcommittee was known generally as the Fulbright subcommittee, 
or the Fulbright committee. 

Judge Morris. Mr. Berkovitch, has Senator Fulbright been invited 
to be here this morning? 

Mr. Berxovircu. That is correct. He was unable to attend. How- 
ever, he gave us a copy of a letter he wrote, in that connection, and a 
reprint of an article, and he has asked that they be incorporated in 
the record. 

I will ask that the letter and reprint may be submitted, to appear 
at the conclusion of today’s record. 

The Crarrman. The letter and reprint may be submitted, and will 
be placed in the record, and become a part of the record, as requested. 

You may proceed in your own manner, Mr. Herz. 

Mr. Herz. I had a very brief discussion with the committee’s rep- 
resentative, Mr. Berkovitch, a week or so ago, and he informed me 
that this committee is concerned with a study of rules and procedures 
to govern Senate investigations, Senate inquiries; and he thought, 
by reason of the connection that I had had with the Fulbright sub- 
committee, my experience might be valuable in throwing some light 
on the matters which are now under consideration. Mr. Berkovitch 
suggested that a brief summary of the objectives of our committee, 
and the manner in which we proceeded toward their accomplishment, 
might be helpful. 

The CHarrman. May I interrupt to ask whether you are an account- 
ant by profession ? 

Mr. Herz. Yes, sir; I am a professional accountant. I am a partner 
in the firm of Price, Waterhouse & Co. I am not an attorney. 

In the study—we referred to this investigation as a study, not as 
an investigation; I believe the enabling resolution referred to it as a 
study, and not as an investigation. The study of RFC was aimed 
at ascertaining whether or not the policies which governed the opera- 
tions of the agency in the lending of money were such as to reflect 
correctly the attempt of the Congress in enabling the corporation to 
lend money, and to determine whether or not there were circumstances 
surrounding the operations of the RFC which called for modifications 
in the existing legislation, or modifications in the expression of the 
congressional intent concerning RFC. 

The early part of the study of RFC, the part which occurred be- 
tween the beginning of the study in February of 1950 and a date which 
perhaps was as late as August of 1950, might be described as a tech- 
nical sort of study. It consisted of accounting and financial analyses 
of individual loans, in an effort to ascertain what major policy mat- 
ters were reflected in the individual loans. 

The witnesses before the subcommittee during that period were, 
for the most part, officials of the RFC. 

The Cuarrman. Were those hearing held in executive, closed ses- 
sions, or were they open sessions ? 

Mr. Herz. For the most part, those were open public hearings. 

The Cuatrman. Did you have executive or private sessions prior 
to the open sessions ? 

Mr. Herz. We did not, with respect to those loans. However, the 
subcommittee did follow this practice, Mr. Chairman. When we had 
a particular loan under consideration, the staff of the subcommittee 
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did prepare an analysis of that loan, which finally was reduced to the 
form of a written summary, and that written summary was at the dis- 
posal of the officials of the RFC, who would be the witnesses. 

‘The Cuairman. But the summary was prepared solely by the staff, 
without consultation with the witnesses you proposed to call in open 
session ¢ 

Mr. Herz. I would say so; yes. 

The Cuairman. You see, Mr. Herz, what we are trying to find 
out is how the various committees have operated in the past. 

Mr. Herz. Yes, sir. Well, that was the case, for the most part, 
with respect to those financial analyses of loans. However, the sum- 
maries were sufficiently complete and precise so that, being at the dis- 
posal of the witnesses for periods of 24 to 48 hours before the hearing, 
the witnesses were enabled to familiarize themselves with the matters 
under consideration. 

During that period between February 1950 and August 1950, the 
subcommittee’s attention was attracted, also, by certain loans of the 
RFC, in which it appeared that there might be something that might 
fall under the general heading of improprieties, improper use of the 
corporation’s authority in the making of loans; and we did have cer- 
tain executive sessions during that period, relating to matters which 
arose in public hearings later than that period, but not related to the 
financial analyses of the individual loans. 

Mr. Berxovircn. If I might interrupt, was it contemplated at the 
beginning of the study or inquiry that improprieties might eventually 
be brought to light, or brought to the attention of the committee ? 

Mr. Herz. I do not recall, Mr. Berkovitch, that that prospect was 
ever discussed in a committee hearing. I do not recall that any mem- 
ber of the committee specifically placed before the committee the sug- 
gestion that there might be improprieties. 

The Cuatrman. In other words, that developed out of the prelimi- 
nary study and investigation—the second phase ? 

Mr. Herz. I think it did. There was that feeling, I think, on the 
part of some members of the committee, that the full intent of the 
Congress was not reflected in the operations of the RFC. There had 
been public discussion in the press of some of the larger loans; and 
what had been said in the press, I believe, led some of the members of 
the subcommittee to feel that there might be improprieties. But I do 
not think anybody had any impression as to whether they might be 
minor in nature or serious in nature. 

However, during the early stages of the study, information came 
to the subcommittee from various individuals, which alleged that there 
had been impropriety; and our interest in that subject grew, because 
that was a matter which bore directly on whether or not the policies 
of RFC in the administration of its laws were to be effectively ad- 
hered to. 

The CrarrMAN. Did some of that information come to you from 
the executive departments of the Government ? 

Mr. Herz. Not through official channels, Mr. Chairman; but some 
of the information came to us from individuals who were in the ex- 
ecutive branch of the Government; yes. 

Mr. Berkovircu. One question. When the investigation had 
reached that stage, did the committee find it necessary to go back to 
the Senate to ask for authority to broaden the scope of its investiga- 
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tion by having a different resolution voted and referred to the com- 
mittee, or did you feel that you could proceed within the original 
scope of the resolution, even though something had come to light 
which, perhaps, was not contemplated in the beginning ? 

Mr. Herz. The subcommittee found it necessary to go back to the 
Senate only for the purpose of asking an extension of time, on per- 
haps two occasions, and for the purpose of requesting additional funds 
to go along with the extension of time. 

‘The Carman. But your regular resolution for a study, you felt, 
was comprehensive enough so that you could go ahead and make a 
complete study, and could bring out improprieties 4 

Mr. Herz. No question was ever raised about the adequacy of the 
original resolution. 

Mr. Berxovircu. We have a copy of the original resolution, and 
with the Chair’s permission, it will go into the record. 

‘The CrarrMan. It may go into the record and become a part of 
the record, it being Senate Resolution 219 of the 81st Congress. 

(S. Res. 219 of the 81st Cong. is as follows :) 


[S. Res. 219, 81st Cong., 2d sess.] 
RESOLUTION 


Resolved, That the Senate Committee on Banking and Currency, or any duly 
authorized subcommittee thereof, is authorized and directed to conduct a full 
und complete inquiry into the operations of the Reconstruction Finance Corpora- 
tion, and its subsidiaries, with special attention given to the recommendations 
of the Commission on Organization of the Executive Branch of the Govern- 
ment with respect to such Corporation and its subsidiaries. 

Sec. 2. The committee shall report its findings, together with its recommenda- 
tions for such legislation as it may deem advisable, to the Senate at the earliest 
practicable date but not later than June 1, 1950. 

Sec. 3. For the purposes of this resolution, the committee, or any duly 
authorized subcommittee thereof, is authorized to employ upon a temporary 
basis such technical, clerical, and other assistants as it deems advisable, and 
is authorized, with the consent of the head of the department or agency con- 
cerned, to utilize the services, information, facilities, and personnel of any of 
the departments or agencies of the Government. The expenses of the com- 
mittee under this resolution, which shall not exceed $50,000, shall be paid from 
the contingent fund of the Senate upon vouchers approved by the chairman of 
the committee. 

The CHatrMAn. Proceed, Mr. Herz. 

Mr. Herz. During the same year, 1950, and on June 30, 1950, the 
terms of office of the five directors of RFC came to an end, under the 
statute. I believe there were four directors and one vacancy, at the 
time; but all five terms expired on June 30, 1950. 

Nominations for new directors were submitted by the President, I 
believe, in August 1950. I do not have the exact date. That can be 
ascertained. 

Because of the subcommittee’s then study and its interest in loans, 
and beeause, in a preliminary report, the subcommittee had raised 
serious question about the decisions made by men who had been on 
the Board and men who were being reappointed to the Board, it was 
felt that the subcommittee should study the President’s nominations 
and make recommendations to the Senate. I say it was felt; the 
members of the subcommittee felt that that would be a proper func- 
tion to be included within the purview of its study. 

However, because of the circumstances which existed at the time, 
the Senate recessed in September, and when it recessed, the nomina- 
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tions had not been referred to the subcommittee; and I believe they 
had not been referred to the Banking and Currency Committee, al- 
though I am not certain on the latter point. At any event, when the 
Senate went into recess, the nominations, I believe the expression is, 
“went back to the White House.” 

During the recess of the Senate, the staff made studies of the back- 
ground and records of the three new nominees to the Board, and made 
more extensive inquiries into the official activities of the two men who 
had been renominated to the Board; so that, when the Senate came 
back into session, the subcommittee could be advised as to the capa- 
bilities of these men, and as to the question of their competency to 
fill the office. 

These were staff studies, for the most part, and they were made with 
reference to documentary material of various sorts—records of the 
RFC, correspondence files, and pubiic records of other sorts, as well. 
When the Senate came back into session, the subcommittee began to 
resume its hearings, and, in executive session, it took under considera- 
tion some of these studies which the staff had made; and the upshot 
of all of it was that the subcommittee members felt that they would 
not wish to recommend the confirmation of the appointees to the 
Board—or some of them. 

In the fall of 1950, following these considerations in executive ses- 
sion, Senator Fulbright made it known publicly that he favored a 
reorganization of the RFC, substituting, in place of the existing five- 
man Board of Directors, a single administrator. 

The Cuarrman. Was that the Senator’s individual recommenda- 
tion, or was that by action of the committee in executive session ? 

Mr. Herz. When that proposal was first made public, it was made 
by the chairman of the subcommittee, Senator Fulbright, as his own 
proposal. He really was not making a proposal—he put it forth as his 
then feeling on the subject. Ata later time, the proposal was put be- 
fore the subcommittee as a formal proposal, and the subcommittee did 
adopt it as its official position. 

There was one member of the subcommittee w’? was not in com- 
plete accord with the majority of the committee on the substitution of 
a single administrator for the Board. There was some feeling that 
a single administrator for RFC would be a more effective way, capable 
of producing higher integrity, than the five-man Board; and there 
was also some feeling, I think—although this was not an official point 
of view—some feeling that the substitution of an administrator for 
the five-man board would be a way of handling the difficult situation 
that arose from the five appointments which the committee did not 
feel it could support. 

I might digress at this point, briefly, to say that, earlier in the study 
of the subject, Senator Fulbright received a letter from Jesse Jones, 
who had long been the head of RFC, and Jesse Jones disclosed or dis- 
cussed in his letter some of the disclosures which the subcommittee had 
made; and he concluded his letter with the comment, “Where the sugar 
is, you will find the flies,” meaning that, so long as there was money at 
the disposal of the public, through the RFC, there would be people 
who would try to have the use of it, though they could not really justify 
their requests for the use of it. 

Our subcommittee, to make use of that expression—our subcommit- 
tee’s position was that we were concerned, not with the “flies,” but with 
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the custodians of the “sugar.” Our interest was in determining 
whether the directors of the RFC had done a satisfactory job or not. 
If they had responded improperly to pressures which borrowers or in- 
termediaries brought to bear on them, we thought that our interest lay 
in the failure of the directors, and not in the fellows who had brought 
the pressure on them; and that is why we concerned ourselves with the 
reorganization of the top structure of the RFC. 

It was also the position of the subcommittee that the conduct of RFC 
was the responsibility of the Board of Directors and of the executive 
branch; that the operation of the RFC was not the responsibility of 
the subcommittee. 

Therefore, late in 1950, feeling that the problem which it had found 
in its study was of serious proportions, the subcommittee sent a delega- 
tion to the White House—a bipartisan delegation; at that time, two 
Democratic Senators and a Republican Senator—to place the problem 
before the President and to seek action on his part aimed at bringing 
about an improvement in the situation, and, specifically, to seek his 
support for a plan to substitute one administrator for a five-man board. 

For a while, it seemed that there might be such a move, and the sub- 
committee awaited the move. But, late in January of 1950, when it 
became apparent that there would not be such a reorganization, in that 
the nominations of the men whom the committee would not sponsor 
were still being pressed, the committee made public a report in which 
it disclosed its finding and severely criticized the directors of the RFC. 
That was Report No. 76 of the 82d Congress, first session, and it was 
subtitled “Favoritism and Influence.” TI believe the report was first 
published on the 5th day of February 1951. 

Mr. Berxovircu. Was that a unanimous report of the subcommit 
tee? 

Mr. Herz. This report of the subcommittee was unanimous, with 
one exception, which was minor. Perhaps, Mr. Berkovitch, the best 
thing would be for me to read the minority report, which is only a 
very brief paragraph. The report was unanimous except—and | 


quote: 
MINORITY REPORT 
Since the report of the subcommittee is an interim report Senator Capehart re 
serves the right to express his opinion on 8. 514, the proposed legislation to change 
the administrative structure of the RFC at such time as intended further con- 
sideration of the matter has been completed and anticipated additional reports 
have been made by the subcommittee. 


With that reservation it was a unanimous report. 

Mr. Berxovrrcn. And as I understand it, the members of that sub- 
committee, other than Senator Fulbright, who was the chairman, were 
Senator Maybank, Senator Frear, Senator Douglas, Senator Tobey, 
and Senator Capehart. 

Mr. Herz. That is correct. 

This report described certain of the specific circumstances which had 
been dealt with in the subcommittee’s study and in staff studies and in 
executive sessions, among the members of the subcommittee. It pre- 
sented publicly, for the first time, a description of some of these loans; 
and, in doing so, it mentioned the names of officials of the RFC, other 
officials of the Government ; borrowers, and borrowers’ intermediaries. 
The report sought to make a nice distinction, and I believe I can best 
describe that to you, if I would read from the report certain para- 
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graphs which the subcommittee felt were sufficiently important, so that 
they were printed in boldface, early in the report. 
These paragraphs read as follows: 

In presenting this report the subcommittee wishes to distinguish between im- 
proper influence as such and the improper use of the Corporation's authority in 
response to influences which in themselves may be perfectly proper. This report 
deals primarily with the latter. The subcommittee believes that the Corpora- 
tion’s authority has been seriously abused by the Directors and that this consti- 
tutes an important impropriety. 

The subcommittee expresses no opinion as to the propriety of the activities of 
the other individuals named in the report and it makes no charges against those 
individuals. 

It is recognized that some of them may be subjected to public criticism because 
of inferences which may be drawn from the circumstances reported, or from the 
mere mention of their names. The subcommittee finds this unavoidable. It holds 
the view that there is a legitimate public interest in the relationships which arise 
when public funds are placed at the disposal of private persons. The require- 
ments of a full and proper accounting impose the hazard of public criticism, not 
only on those who administer a public lending activity, but also on those who 
borrow from the public and those who act as intermediaries seeking to influence 
the lender on behalf of the borrower. The subcommittee believes that no one 
will be injured unfairly by its report. However, it will accord the opportunity 
for a public hearing to those who feel that unfair injury has been given. 

‘The Cuairman. Did anyone appear, in response to that ? 

Mr. Herz. Yes, a number of persons whose names appeared in this 
particular report asked that they be heard in a public hearing; and 
they were heard. 

Mr. Berkovicu. Were they permitted to be accompanied by their 
counsel at that time ? 

Mr. Herz. They were permitted to be accompanied by their counsel. 

Mr. BerKxovicu. Was cross-examination conducted by their coun- 
sel ? 

Mr. Herz. Mr. Berkovitch, I have not read the record recently, but 
my best recollection is that the question of cross-examination was 
never raised, as a formal question. The conduct of the hearings was 
in many respects informal. Counsel freely participated in the dis- 
cussions, and no issue was ever made about the question of cross-exam- 
ination. , 

The CuatrmMan. How about the actual hearings of the committee? 
Were the interested people always in attendance at the hearings ¢ 

Mr. Herz. Mr. Chairman, in the early stages of our study, as I have 
testified, the hearings concerned technical financial analyses of loans. 
The inter est in those hearings was not so intense as it was later, when 
persons’ names entered into the t testimony. 

The Cuarrman. In other words, when there was no wide public 
interest, you, many times, had only one Senator, did you not? 

Mr. Herz. Very frequently we would have only one Senator present 
at the taking of testimony. Sometimes we would start with more 
than one, and we would end up with one, if other matters had de- 
manded their attention elsewhere. 

Mr. Berxovircn. Mr. Herz, you read some paragraphs from the 
interim report entitled ‘ ‘Favoritism and Influence,” although those 
paragraphs indicate that the committee, or subcommittee, was making 
no formal charges. Would you agree that, notw ithstanding, there was 
information in the report which would be interpreted as derogatory 
toward the individuals who were named ? 
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Mr. Herz. I think the paragraphs which I read, Mr. Berkovitch, 
indicate that the committee understood that that possibility existed ; 
but the committee wanted to make it perfectly plain that its interest 
was in the officials responsible for the conduct of the RFC; that its 
criticism was directed at them; and that the subcommittee made no 
charges, undertook to make no charges against the other individuals 
who were named; but it did recognize that some of them might be 
subjected to public criticism because of the inferences which might 
be drawn from the circumstances. 

Mr. Berxovrrcu. Was it your practice to notify either the officials 
or individuals who occupied no official capacity—to notify them ahead 
of time that you were investigating their activities, what the nature 
of the charges or the nature of the evidence, the derogatory material 
presented against them, was or would be? Did you notify them before 
such material was put in the record ? 

Mr. Hrrz. In the case of the officials of the corporation—that is, 
the directors of the RFC, primarily, and perhaps certain other offi- 
cials—I think there was very little possibility that they did not under- 
stand the full import of our inquiry. 

The CuarrMan. But you, as a committee, did not notify them of 
the evidence that you were developing in executive sessions of the 
staff ? 

Mr. Herz. That is correct, sir. We did not undertake to present 
them with any formal] notification. 

Judge Morris. Do you feel that, if you had notified them in ad- 
vance, that act might have interfered with the successful prosecution 
of the investigation ? 

Mr. Herz. Well, I think I have no feeling on the subject. The 
matter was under consideration in the subcommittee. It raised very 
serious consideration in the subcommittee, and on a number of ccca- 
sions; and, just before it was undertaken to publish this report, the 
matter came under very serious consideration again, and the sub- 
committee deliberated on it and decided that its report should be 
published without there being such notifications. 

All members of the subcommittee, from both political parties, took 
part in those discussions, and arrived at that unanimous decision. 

Judge Morris. Do you feel, Mr. Herz, that the facts adduced by 
the subcommittee actually aided the executive branch of the Govern- 
ment, in the long run ? 

Mr. Herz. In the long run? Yes, I think that they did. I think 
that they did. 

Judge Morris. You think that, after you uncovered these facts you 
notified the executive branch in order to avoid open hearings? 

Mr. Herz. Yes. Inthe winter of 1950, or in the first half of January 
1951, a delegation, composed of three members of the subcommittee, 
called on the President and met with the President, and notified him 
of the committee’s findings, and notified the President of the serious 
light in which the subcommittee regarded its findings; and also ad- 
vised him what the subcommittee thought would be the proper steps 
to take, within the executive branch, to meet the problem which this 
matter posed. 

Judge Morris. Do you think that was necessary? Did the Execu- 
tive act on the basis of that information, or did you find that it was 
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necessary to have a public hearing in order really to effectuate the re- 
forms that would be necessary ? 

Mr. Herz. Well, there was a series of circumstances, which makes 
it necessary to guess your way through this thing to some extent. 

I will try to tell you what happened. After that discussion with 
the President, the three subcommittee members who had met with him 
came back encouraged, and thought that they had made a sale. They 
thought that the President was sympathetic with the problem and 
would act; and I think they felt that the President would promulgate 
a reorganization plan replacing the Board of Directors with a single 
Administrator. 

Some time later, in a press conference, the President was asked if 
he had such a plan under consideration, and his answer was that he 
did not have. This, naturally, dampened the enthusiasm of the sub- 
committee members, who thought that they had an agreement—a ten- 
tative agreement—on the subject. At still a later date, the President 
communicated with the chairman of the subcommittee and said that 
he still had the matter under consideration, and that he had not finally 
closed his mind on it. 

Still later, information came to the subcommittee which established, 
so far as its members were concerned, conclusively, that there would 
be no reorganization of the RFC. I believe the President said, up 
there, that there would be none, and that he would resubmit to the 
Senate the nominations of the same five men whose names he had sub- 
mitted before, and whom the subcommittee would not support. 

Mr. BerKovitrcu. Was that statement made before the issuance of 
the interim report entitled “Favoritism and Influence?” 

Mr. Herz. Yes. Yes, it was; and the fact that it had been made 
entered into the considerations which led the subcommittee to decide 
that the report would have to be published. And before publishing the 
report, of course, the subcommittee submitted it to the full Committee 
on Banking and Currency, and its publication was voted by that com- 
mittee. 

The Cuatrman. Now, for the record, would you give us the ultimate 
result of what actually happened ? 

Mr. Herz. Some time after the publication of this report on fa- 
voritism and influence, and some time after some public reaction had 
had an opportunity to make itself felt, there was promulgated a re- 
organization plan. Reorganization Plan No. 1, of 1951, was promul- 
gated by the President, and it eliminated the five-man Board of Direc- 
tors, and it created the office of Administrator of the RFC; and that 
plan was submitted to the Congress. 

It was opposed in each House. The opposition failed, and the plan, 
therefore, tome effective ; and, in the spring of 1951, Mr. W. Stuart 
Symington was appointed to be the first Administrator of the RFC. 
Immediately upon his appointment he undertook to cure the defects 
of which the subcommittee had complained, and I think, to a very 
considerable extent, did bring about a cure of those defects. 

Mr. Berxovrron. Mr. Herz, would you venture to say, in your opin- 
ion, whether the activities of the subcommittee and the publication of 
the report that was discussed, were the direct cause of the action which 
was subsequently taken by the President in the reorganization of the 


RFC? 
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Mr. Herz. I think that the relationship of cause and effect is pres- 
ent, Mr. Berkovitch. I think the President’s aide should be felt to 
have acted on the facts as they finally appeared to him, and as they 
were brought out in our report and in our hearings. 

The Cuarrman. Are there any further questions? 

Thank you, Mr. Herz, for appearing here to comment on the vari- 
ous procedural matters with which the subcommittee was confronted. 

Mr. Herz. Thank you. 


Judge Morris. In examining the work of the Fulbright committee, 
in connection with the report of the subcommittee, may we from time 
to time be in touch with you, to get further advice and further in- 
formation which you possess ¢ 


Mr. Herz. I would be very happy to be helpful to whatever extent 
I can. 

Judge Morris. Thank you very much, 

The CuamMan. We again thank you, Mr. Herz. 

(The letter from Senator Fulbright and the reprint of an article 
by him, previously referred to, are as follows :) 


UNITED STATES SENATE, 
COMMITTEE OF BANKING AND CURRENCY, 
July 17, 1954. 
Hon. WILLIAM E. JENNER, 
Chairman, Committee on Rules and Administration, 
United States Senate, Washington, D.C. 


DreaAR Mr. CHAIRMAN: In response to your letter of July 8, I regret that an 
extremely heavy schedule for next week will prevent my acceptance of your invi- 
tation to testify before your committee on the subject of rules of procedure for 
nvestigating committees. 

I note that you are interested in my views, based upon my experience as 
chairman of a subcommittee which investigated the RFC in 1950-51. Imme- 
diately after the conclusion of that investigation, I wrote an article, based upon 
my experience, which appeared in the University Chicago Law Review for the 
spring of 1951 (vol. 18, No. 3). I enclose a reprint of that article, which you 
may wish to insert in the record of your hearings. 

I believe this article fairly well reflects my views now, as it did at the time 
of writing. 

I do have this further thought: that the difficulties which now give rise to 
concern over the conduct of investigations, do not point so much to the need 
for new rules, as they do to the exercise of the powers which the Senate now has. 

The Senate has control over its committees, and their conduct, if it wishes 
to exercise that control. It selects its own committees and it can select its 
chairmen. It can withdraw authorization, withhold funds, and it can discipline 
its members 

Very truly yours, 
J. W. FULBRIGHT. 


[Reprinted from the University of Chicago Law Review, vol. 18, No. 3, spring 1951] 
CONGRESSIONAL INVESTIGATIONS: SIGNIFICANCE FOR THE LEGISLATIVE PROCESS 


J. W. Fulbright, United States Senator (Democrat, Arkansas) since 1945; 
lecturer in law, University of Arkansas, 1936-39; president, University of 
Arkansas, 1939-41. 


What is the right way to approach congressional investigations? An old fable 
tells of six blind men and an elephant. The first to come upon it touched a leg, 
and to him the elephant resembled nothing so much as a tree. The second blind 
man, encountered the tail, concluded that the elephant was like a rope. The 
third, whose groping hand had found the trunk, was convinced that the beast 
was much the same as a huge snake, To the others the elephant was like a 
wall, a great leaf, and a sharp spear. Modern “blind men” are still examining 
and describing “elephants.” 





RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 427 


The thoughts presented in these paragraphs were influenced most recently 
by an investigation of the operation on one of the Federal Government’s special- 
ized agencies. The details of this investigation are set forth in part II of this 
paper. When used as in the example, the congressional investigation has some- 
times been described as “a legislative weapon to control the executive branch.” 
The designation connotes a struggle where struggle does not necessarily exist. 
The purpose of the investigation which furnishes the vantage point was to ex- 
amine the interpretations of the law employed by the agency under investiga- 
tion with a view to the possibility that new interpretations or new laws might 
be needed. 

I 


Whatever else it may appear to be, a congressional investigation is primarily 
a search for information which it is believed is needed in order to solve a gov- 
ernmental problem. So far as the Congress is concerned, governmental problems 
are mainly legislative problems. The activities of the Congress, at least in 
theory, are directed toward the maintenance, the completion and the perfection 
of the statutory fabric which is necessary or desirable for the orderly conduct 
of the Nation’s affairs. The problems of legislation are the problems of repair, 
enlargement, or alteration of this fabric. It is the function of all congressional 
investigations to ascertain whether such problems exist, to ascertain the true 
nature of the problems and to determine the best possible solution. 

Necessariiy, these investigating activities bring congressional committees into 
contact with officials of the executive branch whenever the inquiries concern 
the administration of the Government’s affairs... When they concern the rela- 
tionships between the Government and its citizens the investigations bring the 
committees into contact with private individuals as well. In all of these con- 
tacts there are claims that the committee is endeavoring to expose human failure, 
skulduggery, plotting, scheming, corruption, and the like. This witch-hunt 
theory is so widely held that the members of committees sometimes feel the need 
to announce publicly that they entertain no such intentions. When authoriz- 
ing a new research project, the Members of Congress will, on occasion, go to 
great lengths to draw distinctions between what they are willing to call investi- 
gations on the one hand, and on the other, such projects as inquiries, studies, 
hearings on legislative proposals, hearings on official appointments, and other 
factfinding assignments. Such distinctions pay tribute to the popular miscon- 
ception. They imply that the words “investigation” may indeed merit some 
sinister connotation. 

In the popular conception, startling exposures, charges and countercharges, 
or strong controversy may generally be expected if a congressional investigation 
is undertaken in that name. If another name is employed the implication is 
that this sort of thing is not to be expected. In fact, any congressional fact- 
finding mission is a congressional investigation. The differences which dis- 
tinguish one from the other do not lie in the names by which they are called. 
They arise from an endless variety of other circumstances which are ever 
present. 


The range of motivation and subject matter 


The power to investigate is one of the most important attributes of the Con- 
gress. It is perhaps also the most necessary of all the powers underlying the 
legislative function. The power to investigate provides the legislature with eyes 
and ears and a thinking mechanism. It provides an orderly means of being in 
touch with and absorbing the knowledge, experience and statistical data neces- 
sary for legislation in a complex democratic society. Without it the Congress 
could searcely fulfill its primary function. 

This fundamental necessity is fairly well recognized today. The only prac- 
tical limitations applied in recent years have been those necessary to preserve 
the fundamental three-way division of governmental power, and to preserve 
the constitutional rights of individual citizens. To legislate effectively the 
Congress must have virtually unlimited access to information—and it has. 

In order to investigate effectively, a congressional committee must have within 
the field of inquiry assigned to it a virtually unrestrained delegation of this vast 
congressional power. As a practical matter this means that the power to in- 
vestigate is wielded by individuals, not by institutions. It means that the wis- 
dom, the judgment and the balance with which it is wielded are the wisdom, 
the judgment and the balance of individual people, ordinary people, working, 





1 Consult Morstein Marx, Significance for the Administrative Process, p. 503, infra. 
49144—54—-pt. 7_4 
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perhaps, substantially without restraint. This is inescapable in a democratic 
system, and it is at once both the weakness and the strength of our legislative 
processes. It is also the source of most of the criticism directed at congressional 
investigations, much of which seeks ways to protect the participants in their 
varied roles. 

Criticism strikes too at the motivation of the investigators. Perhaps it would 
be fair to distinguish between the official and the unofficial motivations behind 
congressional investigations. In a given case the unofficial motivation would be 
the force which actually drives the leading investigator. If it coincides in every 
respect with the official motivation the investigation will probably be an objec- 
tive one. If the two diverge anything can happen. 

How then can people be protected from the weaknesses of their elected repre- 
sentatives? Only by restraint of power. But where the delegation of power 
must be complete, the hazards of abuse are heightened because the restraints 
must be imposed by those who also wield the power. It is difficult—perhaps im- 
possible—to insulate against the ideas by which people are motivated. 

Aside from this sometimes troublesome human factor, the most important cir- 
cumstances determinative of the character of a particular investigation is the 
governmental problem which makes the investigation necessary; that is, the 
official motivating influence. Since almost any problem may be a governmental 
problem these days, it can be quite generally agreed that there are no limits to 
the fields with which Congress may concern itself. It would follow that there is 
no limit to the ideas which may officially motivate an investigation. 

Another important circumstance which bears on the character of a particular 
investigation is the nature of the facts which it seeks to uncover. While these 
will vary from case to case, there are few governmental problems which cannot 
be approached from one of many points of view. This being so, there is usually 
plenty of room in any investigation for discrimination among the facts to be 
examined. Some discrimination is necessary whether it be according to an indi- 
vidual’s viewpoint or other more objective criteria, else the investigation would 
bog down of its own weight. In theory, the facts singled out in an investigation 
should be those most illuminating with respect to the problem. 

It could be argued, on a theoretical basis, that the governmental problem and 
the facts which surround it are uncontrollable factors determining the character 
of a congressional investigation. It could be argued, that is, that these factors 
are fixed by circumstances and cannot be altered by the investigating committee. 
But it must be at this point, in a Congress made up of people, that theory and 
practice diverge. 


The tools: Organization and presentation 


Whether regarded from the theoretic or the practical standpoint, there are two 
important variable factors bearing on the character of a congressional investiga- 
tion which come within the control of the investigating body and can be adjusted 
to meet its requirements. These are the principal subjects of this discussion. 
The one is organization, the other, presentation. They are the principal tools of 
the investigation and are, therefore, the principal means for arriving at the objec- 
tive—the accomplishment of the legislative purpose. 

The object: Legislation 

Legislation, in some form or other, is generally the object of the investigation. 
This does not necessarily mean that a law must be framed, debated and enacted 
as the outgrowth of each investigation. Nor does it mean that the investigation 
has miscarried if it does not yield a bill. Instead of a law, the investigation may 
produce a policy statement serving as the interpretation or the reinterpretation 
of existing law. It may result in the finding that existing law is satisfactory 
and in this way yield intelligent restraint from legislative action. It may bring 
about a desire for the repeal or amendment of existing laws. Sometimes the 
congressional investigation results only in public disclosure—or exposure. When 
this is the case, the results may be regarded as an appeal to public opinion, an 
invitation to the people to say whether or not they discern the need for legisla- 
tion which the legislators themselves have not yet seen fit to enact. Any of these 


things, or their combination, may be the object and the product of a congres- 
sional investigation. 





* Consult Voorhis, Inner Workings, p. 455, infra. 
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The power to investigate and the power to report are potent tools of govern- 
ment in a democratic society. They are deeply respected both in and out of the 
government, not only because of what they have been used for in the past, but 
also because of what they may be used for on a future occasion. For this rea- 
son, their mere possession by the Congress, quite apart from their use, has im- 
portant indirect effects on the administration of both the internal governmental 
processes and the laws which affect the citizens directly. Their presence eases 
the flow of information to the Congress even when no formal investigation is 
in process, and it undoubtedly prevents abuses of administrative authority 
which might otherwise constitute a considerable governmental hazard. Without 
doubt we have better government because of the mere existence of these powers 
than we would have if they were throttled. 


II 


As was stated earlier, these ideas were influenced by a particular investiga- 
tion. This was a study by a Senate subcommittee of the operation of the Re- 
construction Finance Corporation. This examination of the RFC, the Govern- 
ment’s business lending agency, came in response to two separate recommenda- 
tions. One was from the subcommittee’s predecessor which had issued a state- 
ment of broad policy and purpose for the agency 2 years before, and at the 
same time had proposed that the agency’s operations be reexamined periodi- 
cally. The other recommendation came from the Hoover Commission, which 
was concerned over economy, efficiency and integrity in the conduct of the Gov- 
ernment’s business-type activities. The Hoover Commission saw fit also to cau- 
tion that the direct lending programs be reexamined lest they impair the maxi- 
mum utilization of the Nation’s normal channels of credit. 

The governmental problem in this investigation was deemed to be one of ac- 
counting, using the term in its broad dictionary sense. On behalf of the Senate, 
the subcommittee sought to exact from the RFC an accounting which would 
show: (1) whether or not the governmental function assigned to the RFC was 
being discharged faithfully and with satisfactory judgment and integrity; and 
(2) whether or not that governmental function should be redefined in law in 
response to changes in economic or other circumstances. The facts to be dealt 
with in this investigation were, first, the policies actually employed in the RFC’s 
lending operations; second, the financial facts which made up the operations 
in the period since the Congress revised and announced its basic policies 2 years 
before. 


Lack of staff work in earlier investigation 

The study was undertaken in February of 1950. In the summer of 1949, the 
subcommittee’s interest in certain RFC policies had been aroused by press 
comments on the circumstances surrounding a number of loans. Hearings had 
been held in an effort to learn what the agency’s policies and practices actually 
were. These hearings were more or less “by ear.” They were not preceded 
by extensive staff work to guide the subcommittee’s members, and the general 
feeling, when they were over was that they had yielded no great results. There 
was reason to feel that the most important shortcoming was the lack of staff 
work, 

The agency’s officials who appeared before the subcommittee responded to the 
hearings in what may perhaps be best described as a defensive manner. They 
gave policy explanations in broad and sweeping terms, and engaged in discus- 
sions of general principles designed to “justify” what the agency had done. 
Objectionable transactions were described generally as unavoidable deviations 
from normal practice necessitated by special circumstances which could not 
have been altered. Objectionable general aspects of the operations were char- 
acterized as the reflection of problems even then in the process of correction. 
The subcommittee was not equipped to probe behind these general explanations. 

Moreover, the agency’s officials showed little inclination to broaden the field 
of discussion beyond the limits imposed by the information already at the sub- 
committee’s disposal. They showed little inclination to go more deeply into 
the signifiance of the agency’s business decisions than they were forced by 
questions which the subcommittee was able to ask. The background thus se- 
verely limited, these questions were not overly penetrating. These facts are 
not reported here in criticism. They seem to be typical of the appearances 
which officials of the executive branch make before the committees of the Con- 
gress. No doubt the reasons why they are typical are good and sufficient. 
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The 1950 study’s avoidance of this weakness 

The investigation undertaken in February 1950 sought to avoid the weakness 
of the hearings held the preceding summer. Emphasis was placed on staff work. 
The hope was that when hearings were held the subcommittee members would 
he as well informed with respect to the subject of discussion as were the agency's 
officials participating in the hearings. If this could be accomplished, it was 
felt. there would be some chance of coming to an understanding on fundamentals. 

The first step in organizing the 1950 study was the preparation of a work 
program in outline form. This outline continued a complete summary of the 
policy expression formulated by the 1948 subcommittee so that the new project 
could be established on a sound foundation and the continuity of the subcom- 
mittee’s effort might be preserved. Using it as a guide, the subcommittee staff 
examined a group of loans made by RFC in the period since the policies had 
last been laid down. 

The first loans for examination were taken more or less at random, the hope 
being that this approach would yield a representative sample and show up the 
areas in which further study was required. The sample loans were examined 
with reference to the application of the policies formulated by the predecessor 
subcommittee. This review was made on the basis of the accounting records, 
correspondence and document files, and other official records of the lending 
agency. The first examination of each loan was a cursory one. It sought to 
determine whether or not a more detailed check could be expected to develop 
useful or interesting information. 

Where the cursory review gave indications that a policy problem might be 
present, the examination was expanded in scope. It went into the complete 
detail of the loan negotiations in order that the subcommittee might be advised 
of exactly how the RFC and the borrower had reacted to them. These detailed 
studies were finally organized into written loan résumés. The résumés high- 
lighted the significant facts so that they could be considered quickly and easily 
and apart from the mass of detail contained in the agency’s records and the sub- 
eommittee’s working-paper files. As more and more was learned about how 
the agency’s basic policies had been applied, the fields for further review became 
more and more readily apparent. The loans taken for review later in tke study 
were selected because they furnished case-study material bearing on the specific 
problems which had been encountered. 

The subcommittee staff conducted its study of loans as openly as possible so 
that the RFC and its officials were kept fully informed of its areas of operation. 
The written loan résumés in cases designated for discussion in public hearings 
were furnished to the agency so that they might be checked over in detail and 
agreed to as complete and accurate factual presentations. In this way the sub- 
committee gained assurance that its hearings could proceed with an orderly dis- 
cussion of lending policies unimpeded by argument over details of time, place, 
and circumstance. 


The framework of the hearings 


The hearings on RFC lending during 1950 were of two types. To use a graphic 
expression, there were hearings organized vertically and hearings organized 
horizontally. The former dealt with individual loans, principally those involving 
large amounts of money. On some loans there was one hearing, on others a 
series. They were concerned with every aspect of policy reflected in the loans, 
and inquired extensively into the public interest served by the grant of Govern- 
ment financial assistance to the borrower. They then examined in some detail 
the salient characteristics of the loan application, the negotiations, the condi- 
tions agreed upon and the experiences encountered in working out the partic- 
ular borrower’s problem. 

These hearings presented a careful analysis of the Government’s experience 
in the cases discussed. They also provided the opportunity for both the sub- 
committee members and the lending agency officials to “second guess” the loan 
negotiations and the other circumstances found in these cases. The printed 
record contains what should be a well-considered appraisal of the Government’s 
experience. 

So much for the vertical studies. The other hearings were organized into an 
orderly discussion of lending policy according to an outline prepared in advance. 
Seven separate hearings were scheduled and the file for discussion in each was 
laid out beforehand so as to insure a natural development of the subject. To 
guard against the aimless diseussion of broad generalities which occurred in 
the summer of 1949, the hearings on lending policy were based on specific case 
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studies which were inserted at appropriate points in the program. In this way 
it was possible to review each major policy with reference to its specific appli 
cation in one or more actual loans of relatively recent vintage. 

The factual loan résumés prepared by the subcommittee’s staff and checked 
by the lending agency served as the medium for introducing the case studies into 
the record. In addition, at appropriate points, the policy expressions of the pre 
vious subcommittee were reviewed and discussed in the light of the sample cases. 
Some 25 individual loans were discussed during the 7 hearings, each with refer- 
ence to a particular aspect of policy, but none of them exhaustively. 


The skeleton: Prepared questions 

Through the general organization of the hearings according to outlines pre- 
pared in advance, the subcommittee was assured that the public presentation of 
its study would cover all aspects of policy considered worthy of public discussion. 
It was assured also that they would be covered in an orderly fashion. So that 
each aspect of policy would be probed to a sufficient depth, the hearings were or 
ganized in detail as well as in their general outline. The primary tool for this 
part of the preparatory work was a list of questions carefully composed and keyed 
into the several factual loan résumés or case studies. A card file was used by the 
chairman in conducting the hearings. The questions were set up in a series de- 
signed to get to the core of each policy problem by a process of logical reasoning. 

In order to be sure that the question series would hold together in the hear- 
ings it was necessary, of course, that most of the answers be ascertained in ad 
vance to the fullest possible extent. It was necessary also that the answers be 
indicated in the card file. The actual public hearings thus became the formal 
presentation of the results of the study, but, more important, the confirmation 
of those results through the testimony of top ranking officials in the lending 
ugency. 

Ill 


A truly scientific congressional investigation is not possible. Neither is there 
any scientific method for displaying results to the Congress or to the public. The 
only reliable rule of thumb is that there is no substitute for thorough prepara- 
tion: preparation both by marshaling the motivating ideas and gathering the 
basic factual data. 

The human shortcomings of congressional investigations lie largely in the 
abuse or misuse of the investigative power. There is little likelihood that they 
can ever be eliminated by procedural devices, rules, or regulations. The preven- 
tion of power abuses is certainly desirable in any situation, governmental or 
private, but the curtailment of a necessary power is an excessively costly way to 
curb the abuse. The real hope lies in education, understanding and the develop 
ment of an ever improving tradition. Above all, it must be realized that there can 
be no Congress without the free and unrestricted power to investigate. 


The CHatrrMan. The committee will now stand in recess until 10:30 
a. m. next Tuesday, July 27. The witnesses scheduled to be heard at 
that hearing are Senator McCarthy and Roy Cohn. 

(Whereupon, at 11:45 a. m., the hearing was recessed until 10:30 
a.m., Tuesday, July 27, 1954.) 
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TUESDAY, JULY 27, 1954 


Unirep Srates SENATE, 
CoMMITTEE ON RuLEs AND ADMINISTRATION, 
SUBCOMMITTEE ON RULEs, 
Washington, D.C. 

The subcommittee met at 10: 37 a. m., pursuant to recess, in room 313 
of the Senate Office Building, Senator William E. Jenner (chairman) 
presiding. 

Present: Senators Jenner (chairman) and Carlson. 

Also present: Boris 8S. Berkovitch, counsel to Subcommittee on 
Rules; W. F. Bookwalter, chief clerk of the Committee on Rules and 
Administration; Darrell St. Claire, professional staff member, Com- 
mittee on Rules and Administration; and Judge Robert Morris. 

The Cuarrman. The committee will be in order. Senator Mc- 
Carthy, I see you are one of the few witnesses who have appeared be- 
fore the committee who has complied with the Laolletss Monreney 
Act that any statement which is to be presented to a congressional com- 
mittee should be prepared and filed with the committee before the 
Senator’s or the witness’s appearance. I want to congratulate you 
on conforming with this law of the Senate, because it is seldom com- 
plied with. 

Are you ready to proceed with your testimony ? 

Senator McCarrny. Yes; 1am, Mr. Chairman. 

The Cuarmrman. Will you besworn to testify ? 

Do you swear that the testimony given in this hearing will be the 
truth, the whole truth, and nothing but the truth, so help you God? 

Senator McCarruy. I do. 

The Cuarrman. Since your statement is filed, you may proceed in 
any fashion you want. 

If you want the statement to go into the record as a whole or if you 
want to read it as you proceed, we will leave that up to your discretion. 


TESTIMONY OF HON. JOSEPH R. McCARTHY, A UNITED STATES 
STATES SENATOR FROM THE STATE OF WISCONSIN 


Senator McCarruy. Mr. Chairman, may I say, as chairman—— 

The Cuarrman. I believe you should read it, Senator. 

Senator McCarruy. All right. 

I was just going to say, as chairman, I very often dislike to hear 
long statements read. However, I am inclined to think that the Sena- 
tors might want to ask questions as I proceed. So, I will go ahead 
and read the statement. . 

3 
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The Cuairman. All right. 

Senator McCarruy. I may say, Mr. Chairman, I talked to Mr. Cohn, 
my former chief counsel, this morning. He said he would be available 
to come down at any time the committee wanted him, if they wanted 
A to testify. He had planned on coming this morning, but a num- 

ber of circumstances arose which I felt made it unnec essary for him 
to come and has tied him up this morning. 

The Cuarrman. You understand— 

Senator McCarruy. He is available, though. 

The Cuatrman. You understand, Senator, these are very compre- 
hensive hearings we have been holding. We have devoted several ays 
already to these hearings, calling people for and against a code of 
procedure in Senate hearings and Senate investigations. We have 
also adopted a policy of calling in all of those who are interested, such 
as the American Bar Association, the American Civil Liberties Union, 
and so forth, and we have selected several outstanding committees that 
have been very active, such as the Fulbright committee, the House Un- 
American Activities Committee, and that is why you are here this 
morning, and we are glad to know that Mr. Cohn will be available later 
for testimony. 

Y ou may proceed. 

Senator McCartruy. Mr. Chairman, may I say first I want to com- 
pliment this committee and its staff for doing the job which it is now 
doing. I think the very important job this committee is doing is an 
educational job, letting the American people know just what we are 
talking about when we discuss investigating committees, rules, regu- 
lations, what those rules and regulations are. 

I am glad to be here to help in any way that I can with the prob- 
lems at hand. I might add, Mr. Chairman, that I would have been 
glad to appear as a witness even if only one member of your commit- 
tee had been present. 

I shall make a brief statement, after which I shall welcome any 
questions intended to explore the issues at hand. I cannot hope, need- 
less to say, to answer all the criticisms leveled at congressional investi- 
gating committees, or at your committee in particular, nor to deal 
even superfic ially, with the philosophy of American government, of 
which the congressional investigating committee is so integral a art. 

Let me, then, to save time, state very simply the premises on the basis 
of 7 th I have arrived at the conclusions I shall here summarize: 

No. 1: I believe the Congress has the right and the duty to continu- 
ously hie rvise the operations of the executive branch of Government 
bearing in mind the fact that such supervision may prompt it to either 
(a) pass remedial legislation, or (b) cut down or increase appropri- 
ations, or specify more precisely the use to which appropriations shall 
be put, or (¢) expose conditions of corruption or malfeasance of a sort 
that will invoke action either by the Justice Department or by the 
voters. 

I may say, Mr. Chairman, I think your committee has been extremely 
effective, especially insofar as point (¢) is concerned. 

No. 2: I believe that congressional investigations differ in substan- 
tive respects from criminal or civil court proceedings and that, there- 
fore, it is tiresomely irrelevant to insist that the two adopt identical 
procedures. 
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No. 3: 1 believe that the menace of communism, here and abroad, en- 
joins upon the investigating committees of the legislature tireless vig- 
ilance in behalf of the national security, vigilance of that kind that 
might have averted the crisis in which we find ourselves today. 

The following are the premises on the basis of which I arrived at 
my position on some of the issues you are here to discuss. As I say, 
Mr. Chairman, I shall limit myself to discussing only a few of these 
issues _ my prepared statement. 

No. 1: The artificial feud between the executive and the legislative : 
I do oe join with those who believe that Washington is not big enough 
to quarter both Congress and the Executive. 

I do not believe that there is any Congressman or any Senator 
in Washington today bent upon castrating the Executive to the point 
where it could not oe rly go about its business. 

I do not believe, Mr. C ‘hairman, that any congressional committee 
has betrayed itself as out to annex the Executive. 

I do not believe that any of the allegations aimed at me or at our 
committee, calculated to prove that we are in effect demanding equal 
time in the White House, are grounded in reason. 

On the other hand, I do not believe, Mr. Chairman, that Wash- 
ington is crowded with men and women who look upon Congress as 
a constitutional nuisance and upon Congressmen as creatures who 
should materialize 5 minutes before appropriations bills reach the 
floor or 5 minutes before the Executive tosses a bill into the hopper, 
and then fade away until they can next be of service. 

I do believe that the exercise of those powers that are inherent in 
Congress is a plague to those who have a vested interest in concealing 
their improper activities. 

I believe, in other words, Mr. Chairman, that congressional investi- 
gating committees will continue to be attacked as long as they continue 
to find evidence of dereliction or sloppiness in the executive branch, 
most especially if these committees move in on persons or activities 
sacred to powerful and partisan groups. 

Let me be more specific, if I may. On March 13, 1948, President 
Truman decreed that information pertaining to the loyalty and re- 
liability of Federal employees should not in the future be made avail- 
able to Members of Congress or to their investigating committees. 
There followed two crucial years of virtual inactivity. Three con- 
gressional committees were forced to terminate their investigations 
into security in the executive departments. During this period, Mr. 
Chairman, we lost China and the Soviet Union detonated its first atom 
bomb, 5 years ahead of the most pessimistic estimates. 

Now, I am not saying that had President Truman refrained from 
handing down this edict China would not have fallen and Russia 
would not have gotten hold of the bomb. Iam saying, Mr. Chairman, 
that we now know that it was in part negligence and in part treason 
that were responsible for these tragedies, and I do say that congres- 
sional exposures of the Institute of Pacific Relations by your com- 
mittee, Mr. Chairman, and of Soviet spy rings in this country would 
have taken place sooner had congressional committees had access to 
the findings of our intelligence agencies. 

I recall with pride the opposition to President Truman’s order 
by so many prominent members of my own party, the Republican 
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Party, back in 1948; and it is with dismay that I see so many of the 
same men now disposed to concede to the Executive the permanent 
right to withhold such vital information from congressional commit- 
tees—in fact, to interpret any demurrer against what they used to 
call the censorship code as a frontal attack on the executive branch 
of Government. 

I believe that Federal employees are solemnly obliged to assist duly 
appointed committees of Congress with their work. 

| know that many Senators differ with me on that. 

I believe, in short, in the law of the land which states that Federal 
employees may petition Congress and furnish Congress with infor- 
mation. 

That law, I believe, was introduced by my predecessor, Bob 
LaFollette, Sr., way back in 1912. 

I believe, furthermore, that the Executive ought not only to co- 
operate with congressional investigating committees, but to encourage 
them in their efforts to promote the national interest. After all, 
we’re working for the same country. 

Now, in the train of the Executive order forbidding security in- 
formation to Congress, we see the inevitable next steps. The Foreign 
Operations Administration—foreign aid—which is asking for bil- 
lions of dollars from the American people, has recently put out an 
order classifying routine matters as for official use only. In other 
words, Mr. Chairman, the Foreign Operations Administration, where 
they cannot classify under the Presidential order, where they have no 
right to do it under the Presidential directive, has a new rule, a new 
gimmick, and that is to stamp it “For Official Use Only” so the Con- 
gress cannot get the information. That has to do with their plans, 
their financing, what have you, all up and down the line. 

A few months ago, at a meeting of the Senate Appropriations Com- 
mittee, I asked a member of that office what materials classified by 
the United States as strategic, if any, were being shipped by Great 
Britain to the Soviet Union. The following colloquy ensued. I call 
your attention to this, Mr. Chairman. It would be humorous if it 
didn’t carry such tragic overtones, 

The chairman said : 

Mr. Leddy, do I understand it is your position now that you feel we should 
not expose the materials which we consider strategic war materials which our 
allies are shipping into Red China? You think that might do some damage if 
the people knew about that? 

Answer. Yes; I think it might do some damage to our international nego- 
tiating effort, sir. 

There is a gap, and then I said: 


You do not think the American people should know the extent to which our 
allies are shipping what we consider strategic materials to Red China? You 
are afraid if the American people knew that it might impair your negotiating 
efforts? 

Answer. No, sir; not at all. It is the other side of the coin. The position 
of other governments is that these matters should be classified. Our position is 
that we should develop the maximum publicity. 

Question. Your position is that you should? 


And the interruption : 


That we should have the maximum publicity ; yes, sir. 

Question. You say we should publicize this. You say we are not doing it 
because other governments say we should keep it secret. Is that it? In other 
words, let us say that Britain is shipping, as we know they are, a sizable amount 
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of material which we consider strategic. You say “We will keep that secret 
from the American people because the British Government does not want it 
known.” Is that a correct statement of your position? 

Answer. Broadly speaking, yes. It is not only the British Government; it is 
other governments generally. 

I think. Mr. Chairman, here is one of the most important subjects 
that this committee might well explore—that is the classification not 
for security purposes, but the classification so as to avoid embarr: ussing 
some of our allies or so-called allies, especially when we are giving 
them billions of dollars. 

In short, it now appears that congressional committees may not 
receive information that may tend to embarrass our allies. 

What comes next, Mr. Chairman ¢ 

A refusal to give us information that might embarrass the constitu- 
ents, perhaps, of a given political party ¢ 

To sum up 

The CuairMan. Senator, may I interrupt at this point ? 

Has your committee exerted its subpena power to determine whe ther 
or not this method of classification is proper ¢ 

Senator McCarruy. Yes, and no, Mr. Chairman. Here is what we 
have done: We have had one of the top men in the foreign-aid pro 
gram before us. I can’t quote this verbatim, but I said to him, “Now, 

can you give us a list of the materials that we consider war materials, 
but which our allies are shipping to - ommunist-bloc nations ?” 

He was under oath at the time. So, it was the same as a subpena. 

As I say, I can’t quote him vorbathn, but here is roughly what he 
said: 

He said: “No; I can’t.” 

I said, “Why not ?” 

He said, “Security reasons.” 

I said, “Well, now the Communists know what our allies are ship- 
ping them; don’t they ?” 

He said, “Yes.” 

I said, “Our allies know what they are shipping them ?” 

He said, “Yes.” 

I said, “Well, I understood that you classified something secret, top 
secret, confidential to keep the information from the enemy. In this 
case the Communists know all about it; our allies know all about it. 
Who is the enemy? Is the United States Senate or the American peo- 
ple the enemy ” 

The CuarrmMan. Have you actually issued a subpena to obtain the 
directives or the communications about which you have been testi- 
fying? 

Senator McCartruy. Oh, I have the directive, and I would like to 
put that in evidence. 

I may say I got it without a subpena. 

The CoarrmMan. You got it without a subpena. 

Was it marked “For official use only” ? 

Senator McCarruy. No; it is not classified. This one isn’t classi- 
fied, strangely. 

The CHarrman. If it is classified, it would not be permitted to go 
into this record. 

Senator McCarrny. It is not classified, 
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| would like to get this and just read one paragraph of it to you to 
give you the picture of the extent to which this attempt is going to 
keep information from the Congress. 

We will get that. In the meantime I will proceed, Mr. Chairman. 

Senator Cartson. Mr. Chairman. 

The CuarrmMan. Senator Carlson. 

Senator Cartson. Before you leave that point, have you received 
classified material on request by your committee from the various 
agencies without any effort, such as subpenas? 

Senator McCarruy. Yes. We have received classified information. 
Yes; we have. I might say the flow is drying up some. 

To sum up, Mr. Chairman, I believe the alleged onslaught by the 
legislature upon the executive is a phony; but I “believe, on the other 
hand, that the onslaught by the executive upon the legislature has been 
increasing by leaps and bounds over the past 20 years and is real and 
deadly, and I, for one, Mr. Chairman, propose to fight it vigorously. 

I would like to repeat that, if I may, Mr. Chairman: That is, I be- 
lieve this alleged onslaught which we have been reading about in the 
paper so much, by the legislature upon the Executive, is a complete 
phony—there is no such onslaught—but that the onslaught, on the 
other hand, by the Executive upon the legislative branch has been in- 
creasing by leaps and bounds over the past 20 years and has gotten 
to the point where it is a very real and deadly menace to our repub- 
lican form of government. 

Insofar as the implications this struggle has on the deliberations 
of this committee are concerned, I recommend that the committee 
condemn executive practices which hamper the legitimate activities 
of the congressional investigating committee and that w ays and 
means of asserting the rights of Congress be explored. 

I would like to talk a minute about one-man hearings. 

Not even our most dedicated critics, not even the statisticians of 
the Americans for Democratic Action, have been able to circumnavi- 
gate the fact that the Senate has only 96 members. 

I might note, Mr. Chairman, this morning that, while some of my 
friends of the opposite party have urged that you not hold a hearing 
unless you have members of both parties present, there is no mem- 
ber of the Democrat Party present. If you had that rule in effect, 
it would mean this committee would have had to adjourn today and 
wait until you could coax one of the members of the opposite party 
to be present. 

I am not saying this in criticism of my Democrat friends, not even 
remotely. I know that undoubtedly the reason they are not present 
is because they have confidence in the chairman; they feel the Chair 
will conduct these investigations properly. They are undoubtedly 
tied up at other hearings or with other work in their office. 

The Cuarrman. That is the case this morning and, as you know and 
I know, from actual experience and practice, that is often the case. 

Senator McCarrny. Right. 

The CrHarrMan. For example, this morning Senator Hayden, who 
is a member of this subcommittee, reported that it wouldn’t be pos- 
sible for him to be here because they were marking up an appropria- 
tion bill this morning. He would have liked to have been here, but 
his duties would not permit him to be in both places. He is only one 
man. 
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Senator McCarruy. I think the chairman makes an excellent point 
there, and I think that is something that should be kept in mind by 
those who say you can’t have a hearing unless members of both par- 
ties want to be present. If members of both parties want to be pres- 
ent, they can be here. If they have confidence in the chairman and 
the other members, they can go about other work. 

Pardon me for getting off this prepared statement, Mr. Chairman. 

The Cuarrman. That is all right. 

Senator McCarruy. We would have to retain the services of a pro- 
fessional statisician if we sought to arrive at the exact number of 
hours a Senator would spend at committee meetings every week, as- 
suming he were expected to attend every meeting of every committee 
of which he is a member. 

I have not had the time to compile such statistics: but, on the other 
hand, I don’t think there is any need to do so. 

Mr. Berxoviren. Senator, may I interrupt? 

The Cuarrman. Mr. Berkovitch. 

Mr. Berxoyrrcen. The staff of this committee is now making a study 
of precisely that problem. 

Senator McCarrny. Excellent. I would like to have the results 
of that study, if I could, because I think it would be interesting. 

It is obvious to every Senator that on the average working day 
while Congress is in session 2 or 3 of the committees of which he is a 
member schedule meetings. 

I think that is demonstrated by what the Chair has pointed out 
here. Senator Hayden can’t be here because he is over on appropria- 
tions today. I know other Senators are at other meetings today. 

It is, of course, physically impossible to attend all such meetings 
and do justice to any one of them; nor do I believe it is possible to 
attend even one-half of them and attend to pressing business in one’s 
own Office, or devote enough time to a study of pending legislation, or 
to matters affecting the problems committees are designed to solve. 

A rule requiring full attendance or attendance by at least 2 Sen- 
ators, 1 of each party, before a committee can convene invites a situa- 
tion where necessary business does not get done. In other words, the 
principal reason why such a rule should not be passed is time and 
the press of work. 

There is still another reason why the suggested ruling that a mem- 
ber of both political parties must be present is unwise. Such a ruling, 
Mr. Chairman, confers upon a political party the power to bring to a 
halt any investigation that might prejudice its political fortunes. 

I freely concede that this objection implies the possibility of ir- 
responsible conduct of the part of Members of the Senate, just as the 
alleged need for the ruling implies irresponsible conduct on the part 
of Senators who conduct one-man meetings, and I am not suggesting 
that the passage of such a rule would insure such behavior. I am 
simply pointing out that a rule of this nature invites abuse and en- 
courages the generation of pressures aimed at curtailing the effec- 
tiveness of the Senate. 

There are two reasons against the adoption of this rule. We ought 
now to ask ourselves : What are the reasons for such a rule? 

It is standard procedure to notify every member of a scheduled 
hearing. 

The Cuarrman. Does your committee follow that practice? 
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Senator McCarrnuy. We follow that practice, Mr. Chairman, and I 
might say as of this moment, having operated as chairman for, I 
cuess, about 2 years—it seems like a million years—I have never had 
any complaints from any Senator. Whenever any Senator wanted a 
hearing held up, it was held up. Take, for example, the Zwicker 
hearings. Senator Symington wanted them held up. They were 
held up. 

When a Senator has said, “I cannot be present; I want to be pres- 
ent,” we have always complied with such requests. 

The CHatrMan. Senator, wasn’t there a period of time when you 
had no Democrats at all on your committee ? 

Senator McCarrtny. Yes. 

The Cuatrman. Didn’t they leave your committee ? 

Senator McCarrny. Yes. There was a long period of time. 

The Cuarrman. How did you operate under those conditions ? 

Senator McCarrnuy. We just proceeded to hold the hearings and 
notify all the Senators. 

The CuarrmMan. You notified even those who left the committee? 

Senator McCarrny. No. Frankly, I did not. I thought it was a 
waste of time. As far as the Republicans were concerned, some of 
them were tied up on other work and could not appear; but a number 
of them would have their administrative assistants present to report 
to them what had transpired at the hearing. 

[ think the Chair raises a good point: If you had this proposed rule 
in effect, we could have done nothing whatsoever during the time my 
Democrat friends were absent. 

Mr. Chairman, I think it is a bit of an imposition upon the commit- 
tee to read a long prepared statement. I would suggest that perhaps 
we proceed to any cross-examination or questioning on the statement 
that the Chair or any of the members of the committee have. 

Iam on page 9now. There are 19 pages. There are 10 more pages. 
It is now 11 o'clock, and this committee is a busy committee. 

[ would be glad to read this. I like to read my own statement, you 
understand. 

The CHamman. The committee would prefer that you go ahead with 
your prepared statement, Senator, if you have no objection. 

Senator McCarrtny. All right. 

The Cuarrman. We have the time. Then we will proceed to cross- 
examination. 

Senator McCarruy. Mr. Chairman, I now have the order which I 
referred to recently, the one which the Foreign Operations Adminis- 
tration has issued and gone beyond the Presidential directive. They 
provide that where material cannot be classified under the Presidential 
directive they will have a new classification—this is dated March 26, 
1954—and just to give you an idea, Mr. Chairman, of the type of in- 
formation which the Foreign Operations Administration feels the 
Congress should not know about, I would like to pass this up to you. 
It says here, for example: 

6. Information pertaining to administrative, organization, personnel, fiscal 
or operating policies, procedures and plans where temporary protection prior to 
firm establishment is in the public interest. 


The CHatrrMan. May I see the statement, please ? 
his is a photostatic copy apparently. 
Senator McCarrny. Yes. 
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The CHarrMan. It is not marked classified or secret. 

Senator McCarrny. Right. 

The Cuatrman,. In other words, it is just an open directive. 

Senator McCartuy. Right. 

The CuHairman. All right; without objection it will go into our 
record and become a part of our record. 

Senator McCarruy. I thank the Chair. 

( The directive referred to is as follows :) 


FOREIGN OPERATIONS ADMINISTRATION MANUAL 


Subject: Procedures for the protection of certain nondefense information 


Order No. : 610.1 

Trans. Letter No.: General-37 

Page: 1 

Effective date: March 26, 1954 

Supersedes : MSA Manual—M. O. 640.1 issued February 5, 195% 


I, POLICY 


In accordance with agency policy, it is the responsibility of all employees to 
protect certain types of nondefense information which are not properly classi- 
fiable under Executive Order 10501 and existing security regulations. To ac- 
complish this, such material shall be labeled official use only in accordance with 
the provisions of this order. However, care shall be exercised whenever the 
designation official use only is utilized to avoid improper and unnecessary use of 
this protective device. 


Il. CHANGE OF DESIGNATION 


A. As the occasion demands, all material now designated as restricted will 
either be designated as confidential or higher, if it meets the provisions of Execu- 
tive Order 10501; be completely declassified ; or, if it meets the criteria outlined 
in IIT. A., below, designated official use only. 


III, DEFINITION 


A. The designation official use only shall be used on documents which do not 
require safeguarding in the interest of national defense (Executive Order 10501) 
but which require protection such as those containing information falling within 
the following categories: 

1. Information obtained from business concerns which FOA is required by 
law to protect; for example, confidential information on profits and losses and 
trade secrets (see 18 U.S. C. 1905). 

2. Information pertaining to pending suits by or against the United States 
Government. 

3. Information, the disclosure of which might adversely affect negotiations by 
FOA with nongovernmental institutions, international agencies, private com- 
panies or foreign governments by affecting prospective contracts, supply, prices, 
transportation, cost of storage facilities, or the like. 

4. Information about pending investigations of allegations concerning em- 
ployees or companies. 

5. Information about an employee or applicant, the indiscriminate distribution 
of which might result in unwarranted injury to the individual. 

6. Information pertaining to administrative, organization, personnel, fiscal or 
operating policies, procedures and plans where temporary protection prior to 
firm establishment is in the public interest. 


IV. PREPARATION 


(a) Persons designated by existing security regulations to classify material 
are authorized to determine the protection of material under this instruction. 

(b) Documents designated official use only will be so stamped at the top 
and bottom of each page of the document. If the document is permanently 
fastened or bound, the designation will also be stamped or printed on the cover. 

(c) Rubber stamps bearing the caption official use only may be requisitioned 
through the Supply Section, Administrative Services. 
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Vv. STORAGE 


(a) Information designated official use only, except for cablegrams, when 
not in use shall be stored in a steel cabinet provided with a pushbutton type of 
locking device, a steel desk provided with a lock or a container of comparable 
security. 

(b) Cablegrams designated official use only when not in use shall be stored 
in a steel lock-bar cabinet or a three-way combination safe. 

(c) Cablegrams previously designated restricted when not in use shall be 
stored in the same manner as official use only cablegrams. 


VI. TRANSMISSION 


(a) Information designated official use only may be transmitted in a single 
envelope through the regular messenger system of FOA or other Government 
departments, and in a single envelope through the regular United States mail 
within the continental limits of the United States. 

(b) Information designated official use only being transmitted to overseas 
missions or posts shall be enclosed in a single envelope which will bear the cap- 
tion official use only. This information will be forwarded by Department of 
State pouch. 

(c) Occasionally it will be necessary in the interest of speed to send official 
use only information by cable. Where this method is used, the cable cannot be 
bandled by Foreign Service local employees. (This rule exists for reasons of 
code security.) Transmission of official use only material by cable should be 
avoided and airgrams used in place of cables whenever possible. 


VII. RELEASE TO PERSONS OUTSIDE THE EXECUTIVE BRANCH 


(a) Official use only information may be released upon authorization of an 
office director, or higher authority, when in his opinion the conditions which 
justified the original designation, as outlined in III (a) above, no longer prevail. 

(b) Consideration should be given in determining whether information should 
be released to the applicability of 18 United States Code 1905 (see par. III (a) 1 
above) and to the possibility that other divisions within FOA or other Federal 
agencies may be affected by the release. In such cases clearance should be 
obtained from the other divisions or agencies. 


VIII. RULE OF REFERENCE 


(a) A cablegram making reference to another cablegram designated official 
use only must be designated official use only unless in the interest of national 
defense, as specified in Executive Order 10501, the content justifies a greater 
degree of protection. Note: Reference in this instance is defined as the act of 
referring by number, symbol, date, or in any way which will reveal the subject 
matter of a cablegram previously designated as official use only. 

(b) In addition to the designation official use only the United States Depart- 
ment of State will use the designation limited official use. 

(c) An FOA ecablegram making reference to a Department of State cablegram 
designated limited official use will be designated official use only unless in the in- 
terest of national defense the content justifies a greater degree of protection. 

(d) With the exception of cablegrams, each document, when required, shall 
be assigned the designation official use only on the basis of its own content and 
not according to its relationship to another document. 

(e) An FOA ecablegram making reference to a cablegram previously desig- 
nated restricted will be designated official use only unless in the interest of 
national defense the content justifies a greater degree of protection. 


IX. DESTRUCTION 


(a) Nonrecord official use only material will be destroyed in the same manner 
provided for in section 10 of the security regulations for the destruction of 
classified naterial. A record of the destruction of such material is not required. 


X. ACCESS BY FOREIGN SERVICE LOCAL EMPLOYEES 


(a) Foreign Service local employees may have access to official use only docu- 
ments, except cables, when in the judgment of the principal officers such access 
is required in the performance of their duty and would not endanger the orderly 
operation of the agency. 


Mr. Morrts. Excuse me, Senator. We don’t have in our record 
the source of that, the authenticity of that particular document. 
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Senator McCarruy. It was testified to be authentic by Governor 
Stassen before the Appropriations Committee about 1 week ago, and 
what I will do—I think you made a good suggestion—with the Chair’s 
permission—I will give to the reporter a transcript of the testimony 
of Governor Stassen, in which he says it is authentic. 

(The pertinent portion of Governor Stassen’s testimony, from pp. 
45-46 of the hearings of the Senate Appropriations Committee en- 
titled “Mutual Security Appropriations, 1955,” is as follows:) 

Mr. STASSEN. * * * May I just pin down one specific detail in this last presen- 
tation. As Senator McCarthy handed over this document, he said this was a 
classified document which he might be criticized for having. The document itself 
will show that the Senator’s statement is false. It is not a classified document. 
It is a general manual that was distributed worldwide in all executive branch 
agencies. He can get a thousand of them if he wishes them. It is a regular 


part of our manual of operating instructions in the Foreign Operations 
Administration. 


The stenographic record will show that the Senator called it classified as he 
banded it to the chairman. The document now in the chairman’s hands, which 
I think should be made a part of the record of this hearing, will show that it 
is not classified. 

Senator McCarruy. May I have that, Mr. Chairman, to see if I am in error 
in that? If I am, I would like to be corrected. I handed this to Governor 
Stassen, as I said, so he would not be taken by surprise. The Governor is 
right. This is not stamped “secret, top secret, confidential, or restricted.” It 
does, however, provide that there is a new secrecy order in the FOA, the 
secrecy order which will deny the American people, and I quote: “information 
pertaining to administrative, organization, personnel, fiscal, or other operating 
policies, procedures and plans where temporary protection prior to firm estab- 
lishment is in the public interest.” 

Could I ask you this, Governor, in connection with and in view of your state- 
ment? May I say you are right this is not stamped “classified.” 

Mr. Strassen. Thank you for correcting yourself, Senator. 

Mr. Morris. Thank you, Senator. 

The Cuarrman, All right. 

Senator Cartson. Mr. Chairman. 

The CuarrMan. Senator Carlson. 

Senator Cartson. Before the Senator leaves this section of his state- 
ment, where he says: 

I freely concede that this objection implies the possibility of irresponsible con- 
duct on the part of Members of the Senate, just as the alleged need for the ruling 
implies irresponsible conduct on the part of Senators who conduct one-man 
meetings. 

I think that is one of the problems confronting this committee, and 
I think we might just as well be frank about it. Your committee has 
been criticized, and I think other committees in the past have been 
criticized, as to the conduct of the hearings, especially as to the way 
they treat witnesses. Have you any suggestions on that? 

Senator McCarruy. I would say this, Senator: ee com- 
mittees will always be criticized. ‘There is no question about t 

The reason for the one-man committee rule, for making one man 
a quorum, arose—I believe one of the compelling reasons arose—during 
the Christoffel case. Christoffel, a Communist from my home State, 
who was counsel for the city of Milwaukee, was convicted. The con- 
viction was set aside. I haven’t read the decision within the last 5 or 
6 years. I can’t quote from it at all verbatim, but the conviction was 
set aside because it was not proven that there was a majority of the 
Senators present at all times, and it is almost impossible to prove a 
majority of Senators present. One may get up and go out and get a 
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drink of water. One may go to his office for a phone call. So, there- 
after, as a protection, as a protective measure, | think every investi- 
gating committee adopted the rule that one man would constitute a 
quorum. 

There was no thought that this would exclude the other Sens itors, 
and I think, instead of criticizing the one man who conducts the in- 
vestigation, if there is to be any criticism, it should be of those who 
are not present; but I wouldn’t criticize those who are not present. 

For example, I, myself, have asked Democrat members of my 
committee to sit as one-man committees, frankly, and we had such 
a one-man committee within the last week, with a Democrat presiding, 
at an executive session. 

If you get up and leave this room to make a phone call or for an 
appointment, we have a one-man committee here. 

I have some statistics on that, and I think your staff is getting more. 

I believe if you were to adopt any type of rule which would say that 
you would have to halt a hearing if only one man were present, all your 
investigative machinery would be very, very seriously hampered. 

The answer to it, of course, is that if the minority party doesn’t 
like one man committees, what they can do is to say, “One of you 
gentlemen on our side be present at each meeting.” 

Senator Caritson. As I understand your statement, you imply the 
additional member or members present at a committee hearing would 
have something to do with the irresponsible conduct of the Senator 
holding the hearing; is that correct ? 

Senator McCarruy. No; I am not implying any irresponsible con- 
duct on the part of any—— 

Senator Cartson. That is what I want to bring out because I think 
the country and I think probably the Congress have been somewhat 
concerned about a lot of publicity, true or false, as to the conduct of 
hearings, and I believe it has had an effect and I believe they are look- 
ing to this committee for some answer to that problem. 

I will admit, fr ankly, I don’t have the answer. 

I have, myself, held some one-man hearings, and I know the difli- 
culty; but if you have any suggestions on that, or can come up with 
any, I, as one member of this committee, would be very happy to re- 
ceive them because I think we owe it to our constituents to convince 
them that even if we hold one-man hearings there will be no irrespon- 
sible questions asked or testimony taken in a way that would be 
dangerous. 

Senator McCarrny. Senator Carlson, I don’t think you can ever 
pass a rule that will make an irresponsible man a responsible man. A 
hearing will be good or bad, depending upon how much commonsense, 
how much knowledge, how much common decency the man conduct- 
ing it has. 

1 might say, Senator, that there has been no attack on one-man 
committees when they have been investigating graft, corruption, fraud. 
It is only when they start to investigate communism. That is when 
everything breaks loose. 

Pardon me, Mr. Morris. You were going to—— 

Mr. Morris. Senator McCarthy, in amplification of Senator Carl- 
son’s question, doesn’t it seem if one Senator sits to take testimony— 
and, by the way, he is authorized only to take testimony, not to con- 
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duct an investigation—isn’t there this inherent difficulty in the situa- 
tion, that he is necessarily a minority of the whole committee and yet 
comments on the testimony that he hears, that that comment is inter- 
preted, possibly justly, by people reviewing the evidence as the conclu- 
sion of the whole committee ? 

Senator McCarruy. I think it could be so interpreted and for that 
reason obviously a Senator should not anticipate what the decision of 
the committee is going to be. 

I am not sure I have your question well in mind. You are talking 
now about commenting on what the ultimate decision of the committee 
might be? 

Mr. Morris. We have taken quite a bit of testimony, Senator, and 
quite a few Senators have commented on that particular thing. I 
know the American Civil Liberties Union made a particular point of 
this. 

Isn’t the difficulty in a one-man hearing rather the fact that the one- 
man committee chairman, the acting chairman, or whoever he is, will 
draw conclusions or make statements which may be statements which 
may in the long run represent the minority point of view; and yet he, 
by his statements, because he is the only Senator present or the only 
Congressman present, will give the impression that this is the con- 
clusion of the whole committee. 

Senator McCarrny. There is always that danger, but keep in mind, 
Mr. Morris, even if you have 2 or 3 Senators present, any one man 
can go out and comment upon the testimony. 

May I say in that connection we have followed a practice—and 
whether it is good or bad the committee might decide—where we have 
had executive sessions and there are 6 or 8 people present—take, 
for example, during the Fort Monmouth hearings: We had the ad- 
ministrative assistant of Senator Dirksen present ‘and the administra- 
tive assistant of Senator Potter present. We had representatives of 
other Senators present. I have found if you hold an executive hearing 
with some 10 people present, invari ably somebody would go out and 
leak information to his favorite newsman ; even the witness might leak 
information to someone. So, what we did, to try to avoid that, was 

- hold a briefing session after the executive session and give a résumé of 
the testimony. 

I think that is a good practice. I am not firmly convinced of it, 
but I think it is a good practice if you are very careful with your facts. 

I am not sure if I have answered your question or not, Mr. Morris. 

The Cuamman. Senator Carlson. 

Senator Cartson. We have had witnesses who testified, first, in 
regard to the irresponsible conduct of the chairman holding the meet- 
ings. Second, we have had rather critical statements and testimony 
in regard to treatment of witnesses. Those are two things that I 
think this committee holds of some importance, and I avalinaadae: 
ate very much any suggestion along that line, if you would agree with 
these witnesses who have testified that some of these witnesses have 
been ill treated. Have you any suggestion on it ? 

Senator McCartny. Yes. The suggestion I would offer, when they 
talk about mistreatment of a witness, is that you pin them down and 
find out what witness, what date, what time, what a 








446 RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 


I have heard—— 

The Cuatrman. We have also had testimony, Senator McCarthy, 
that witnesses have been very abusive to the committees when they are 
testifying. 

Senator McCarruy. That is right. We have had witnesses scream 
at us, call us murderers, call us everything else in the world. 

I might say, Senator Carlson, I have heard over and over and over 
the claim that witnesses were abused. In fact, before Senator Jenner 
held a single hearing, before Congressman Velde held a single hear- 
ing, you will recall there were articles in the paper condemning them 
for their improper methods, before they had one witness be fore them, 
before they had done a thing, before their committees were organized, 
shouting about their improper methods. 

Senator Carson. Senator—— 

Senator McCarrny. I think you have got to get down to the specific 
cases, and may I say this, Senator—I wish you would do this: If you 
have had any testimony that we have improperly treated anyone, re- 
gardless of how you feel about it, whether you think the claim is true 
or false, I would be glad to have you ask the questions, and I won't 
consider that. as any feeling upon your part. 

Senator Cartson. Well, Senator, I have not gone into any of these 
individual cases. Al] I know is what I read in the papers or hear 
somebody tell me, and we have had witnesses to this effect, and in some 
of the testimony the witnesses suggested to us the witnesses appearing 
before these committees should have the right of counsel at their side. 
What about that ? 

Senator McCarruy. They all have the right of counsel. In fact, 
Senator, we go far beyond what any court would do in giving them 
counsel, far beyond what any grand jury would do. We allow—and 
I am not sure this is wise; we might be going too far—counsel to sit 
by their side, talk to them at any time he wants to, advise them, and I 
have gotten rather disturbed when I see a Communist lawyer telling a 
Communist witness what to say. There is no court of law that allows 
that. There is no grand jury that allows that. 

So, we give them much more right than they have in any court of 
law in that respect. 

There is one respect in which they do not have as much right, and 
that is the right of counsel to participate. We don’t allow the lawyer 
to take part in the proceeding himself. The reason for that is that if 
you allowed a Communist lawyer to take part in the proceeding, he 
could filibuster any session; you could never get anything done. 

The Cuarrman. Senator McCarthy 

Senator McCarrny. May I say, in that connection, rule 7 of our 
committee says : 

Any witness summoned to a public or executive hearing may be accompanied 


by counsel of his own choosing who shall be permitted, while the witness is 
testifying, to advise him of his legal rights 





The CuarrMan. Senator McCarthy, you have asked for some men- 
tion of specific cases. Before this committee, in his testimony, I be- 
lieve Senator Lehman mentioned two specific cases. Now, since you 
are before the committee, we want all the evidence; we want to ask 
vou about those cases. One of them was the alleged mistreatment of 
a witness named Dorothy Kenyon. Do you recall that case? 
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Senator McCarruy. I recall the name very well—Dorothy Kenyon. 

The Cuarrman;: Do you recall that witness? 

Senator McCarrtny. Yes. 

The CuarrmMan. Would you tell the committee the circumstances 
surrounding that ? 

Senator MoCarruy. No. 1, Dorothy Kenyon, as the chairman 
knows, was not before any committee. 

The Cuatrman., I didn’t hear you. 

Senator McCarrtny. I said, No. 1, gente Kenyon was not before 
my committee. Kenyon was named by me before the Tydings com- 
mittee. Before she was named I asked Tydings to allow me to give 
the names in executive session. He refused. However, after I had 
passed out the testimony for the day, he then said I could go into 
executive session, which, of course, would have been useless because 
my testimony of Dorothy Kenyon was already in the hands of the 
press. 

Kenyon’s case was given as an example of laxity on the part of 
State Department security. We had photostats of some 29 different 
organizations which had been listed as fronts for and doing the work 
of the Communist Party, with which she was affiliated, at least which 
carried her name on their banner heads. I found later the figure 29 
was conservative. The figure should have been 58. 

I didn’t know at the time Kenyon was.a Communist. I merely 
gave this as an example of complete laxity on the part of the State 
Department. I never even called her in and asked her any questions. 

Since then—I didn’t know it at the time, frankly—I find according 
to the testimony of two very reliable former members of the Com- 
munist Party, that she was a member of the party and had one job, 
one job only. This is typical of the party, of course, as you know. 
Her job was to attach herself to a certain individual high in public 
life, whom I would rather not name, and try to influence the writings 
of that individual 

The Cuarrman, Senator 

Senator McCarruy. May I say, as far as the treatment of Kenyon 
is concerned, I didn’t want to name her publicly. She was named 
publicly upon tho orders of Senator Tydings; but let me again make 
it clear—— 

The Cuarrman. Let me interrupt here to say Senator Tydings has 
also appeared before this committee. I believe his testimony was 
something like this: We asked him whether or not they had execu- 
tive sessions before they went into open sessions, where people’s names 
were used. He said they did not use the method of the executive ses- 
sion first but, as he looked back upon it, he realized they probably 
should have; that it was a mistake. 

Now, Senator Lehman also brought up in his testimony another 
case cited before your committee. That was the case of Annie Lee 
Moss. 

Senator McCarruy. Yes. 

The Cuatrman. What do you have to say in regard to that case? 

Senator McCarruy. Annie Lee Moss was named before us by a 
very, very reliable former agent of the FBI as a member of the Com- 
munist Party. She did not identify her by a face, but identified her 
by job, by address, a complete description. 
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Annie Lee Moss was called before the committee, was allowed to tes- 
tify, and she claimed that the testimony was false. 

Mr. Berkovitcu. Senator, was that at an executive session or at a 
public hearing when you first heard from Annie Lee Moss on that 
point? 

Senator McCarrny. I believe we first heard her in executive ses- 
sion. In fact, we follow the practice of hearing everyone in executive 
session with few exceptions, and we were convinced there was no pos- 
sible doubt about the correct identity of Annie Lee Moss. 

Now, one of the reasons why we were especially curious about Annie 
Lee Moss was not so much about Moss as an individual—and I am still 
curious about her, and we are not through with the Moss case—is how 
this woman, with apparently no education whatsoever, who was a 
waitress over in the cafeteria, after she joined the party, suddenly was 
shifted up to the point where she could handle classified messages— 
some of them in code ; some of them decoded. 

Now, you and I know if you are a member of the party you have to 
follow their instructions, and it would be of tremendous value to the 
Communist Party to have some of the decoded messages. 

I might say we don’t have any evidence that she turned that mate- 
rial over to any espionage agent; but if you have a member of the 
party and he or she has this secret material, it is like putting it in an 
open conduit which is available to the Communist Party. 

I think the Moss case is extremely important, and T am still curious 
to know why—pardon me for this explanation, Mr. Chairman—this 
woman, as I say, with no education at all, would suddenly be shifted 
from a waitress or a cafeteria worker over to the encoding and decod- 
ing room. There is just something that smells to high heaven about 
that. 

We have asked the Army to tell us who is responsible. So far we 
have just met nothing but silence. 

Mr. Morris. Senator, do you—— 

Senator McCarrny. I might say one of the Senators demanded she 
be reinstated and said if she was not reinstated he would give her a 
job himself. She has been reinstated, though. 

Mr. Morris. Senator McCarthy, isn’t the issue in that case the pos- 
sible misidentification of Annie Lee Moss? 

Senator McCartny. We were convinced beyond any doubt what- 
soever that this was the right Annie Lee Moss. I am sure if anyone 
checks into the case they will find that. She was a rather pathetic 
looking Negro lady, which gave the leftwing press a chance to ery and 
weep ¢ about her, but the evidence is not all in on the Moss case. 

Let me emphasize, Mr. Morris, I had no stomach at all for bringing 
this woman before us, but we just had to do it and we have got to find 
out sooner or later, and we will find out. 

The Cuarmman. Was that done as a one-man committee ? 

Senator McCartny. No. 

The Cuarrman. Was that handled as a one-man committee ? 

Senator McCarruy. No. 

The Cuarrman. By the way, Senator, we are now a one-man com- 
mittee here. Senator Carlson had to go to preside over the session 
of the Senate. 

Senator McCarruy. No; that was not a one-man committee. I 
presided during part of the hearing and Senator Mundt presided dur- 
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ing part of the hearing and there were Democrats present and I think 
Senator Potter was present. 

I may say, Mr. Chairman, just for the record—I know it is unnec- 
essary to point it up for the Chair, but for the record—if we had a 
rule here that you could not sit as a one-man committee, we would 
have to adjourn instanter and we couldn’t take any further testimony, 
which I think points out pt 

The Cuarrman. I suggest, Senator McCarthy, you go ahead and 
conclude your prepared statement. Then we have some other ques- 
tions we would like to ask you. 

Senator McCarrny. There are no complaints that I know of against 
me or any other committee chairman for failure to cooperate with or 
accommodate other committee members, to the extent feasible. 

Where are the abuses traceable to one-man hearings 

I have a few statistics here, Mr. Chairman. For example, the dis- 
tinguished Senator from Michigan, Senator Ferguson, vs I believe 
has been objecting to one-man committees, has conducted 102 one- 
man hearings over the past 314 years in his capacity as a member of 
just one subcommittee. 

I think he did a good job holding those hearings. I think he got 
an awful lot of information. 

That same subcommittee, incidentally, held 416 one-man hearings 
or meetings. That represented about two-thirds of all of its meetings 
over the same period. 

Has Senator Ferguson abused his authority ? 

And let us not forget to ask this question: Did he not accomplish 
something ? 

Are we to infer that other members of the committee for which 
Senator Ferguson acted—those who were not present—were lazy, or 
irresponsible, or were they also, perhaps, engaged in important work 
which they chose not to abandon in order to attend those particular 
meetings, relying on Senator Ferguson to represent their committee 
ably, which, I contend, he did ? 

If Senator Ferguson hasn’t abused the one-man hearing, then who 
has? Senator McCarran? Senator Douglas? Senator Potter? 

I don’t think we should accuse those who are not present of being 
lazy or irresponsible. I know that they had other work, just as the 
other Senators have this morning. I don’t know of any abuse that 
they have been guilty of in those one-man hearings. 

Now, some of you may be thinking that I have abused the privi- 
lege of one-man hearings. If so, I shall be glad to take up the testi- 
mony of any witnesses who have accused me of abuse during any of 
those hearings and discuss it case by case; but let me remind you that 
if one political party objects to the conduct of one-man meetings 
presided over by a member of the other political party, it has an easy 
recourse. 

For example, let us assume that the Democratic Party objects to 
the manner in which I conduct one-man hearings. The policy com- 
mittee of the Democratic Party in the Senate has only to persuade 
the Democrat members of our committee that at least one of them 
must be present at all meetings. I should welcome such a move. At 
the same time I would not criticize the Democrat members for fail- 
ing to attend meetings if their schedules did not allow it. 
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My own feelings on this matter are illustrated by the fact that I 
have on occasion authorized a Democrat member of our committee 
to hold one-man hearings. I should not. have done this, obviously, if 
I lacked confidence in their capacity to supervise such hearings com- 
petently and fairly . 

In other words, there is an easy solution for those who object to a 
particular man’s handling of committee meetings. The question re- 
duces, then, to whether, by outlawing one-man meetings because we 
may not approve of the way a particular man handled himself on a par- 
ticular occasion, we are not prescribing the guillotine as a cure for a 
case of dandruff. 

As I have said before, Mr. Chairman, no purpose is served by com- 
paring a congressional investigation with a court proceeding or by 
concluding that to the extent that the former differs from the latter in 
procedure new rules are needed to eliminate the differences. 

There are some differences but, as I have pointed out, in answer to 
Senator Carlson’s question, the differences are in favor of the witness 
rather than to discriminate against him. 

Mr. Morris. Senator, | notice that on page 12 you have a recom- 
mendation that bears directly on our problem here and, with the idea 
there may be some amplification on your part, I would like to call your 
specific attention to it. You seem to be passing over it rather hur- 
riedly, and that is the recommendation that the Democratic policy 
committee persuade the Democratic members of your committee that 
at least one of them be present at all meetings. 

Senator McCarrny. Yes. 

Mr. Morris. I presume you contend that the Republican policy com- 
mittee should take the same position. 

Senator McCarrny. Yes. I passed over that because I thought I 
had covered it in answer to Senator Carlson’s question. 

My feeling, Mr. Morris, is this: That, No. 1, in order to protect the 
rights of the committee, in order to allow an investigating committee 
to hold hearings, unhampered by any artificial rules, you should have 
the one-man quorum rule, especially when you get to the matter of 
criminal action, perjury, contempt. 

If the members of the minority party feel the majority party is 
abusing its rights in conducting investigations, all they have to do is 
have the policy committee meet and say, “We will have 1 or 2 of 
our people there each day.” 

Likewise, the majority party, if the Republican Party were in power 
temporarily, if we aren’t satisfied with the Republican chairman of 
a committee, all we have to do is say to the Republicans, “We want 
one of our men present at all of these hearings.” 

Mr. Morris. Senator, were you making the point there, that this 
committee, in examining this difficulty of one-man hearings, might 
possibly look for a solution to the respective policy committees and 
urge that they incur the obligation of insisting that one of their mem- 
bers be present at all executive and all open hearings of the various 
committees of which they are members, and that our action should 
be directed toward the policy committees rather than toward a re- 
striction of the one-man hearing itself ? 

Senator McCarruy. I think so, Mr. Morris, and, going further, put- 
ting it a little more simply, if the minority party feels they don’t want 
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one man of a majority party sitting as a committee of one, then all 
they need to do is say, “We will have one of our men there.” 

_ Then, going further, as I said, in all the time we have held hear- 
ings, when I have notified members of the committee a hearing was to 
be held, whenever anyone said, “We don’t want a hearing held that 
day,” we haven’t held them. 

_ So, there can be no complaint that hearings are arbitrarily held at 
times and places which make it impossible for the minority to be 
present. 

Mr. Morris. I say that, Senator, because Congressman Meader in 
testifying before this committee last week brought out in consider- 
wble detail the difficulties that a committee might incur if any of its 
activities should go to judicial review, such as for a contempt citation 
or for a perjury trial. If a committee is circumscribed by a set of 
rules those difficulties will show up very sharply when judicial review 
does take place. 

Now, if the solution of this difficulty could be arrived at by an ad- 
monition or some kind of a directive to the two policy committees 
that they should have somebody present at every hearing, you wouldn’t 
run into the difficulty that the Christoffel case and the other cases do 
bring out. 

Senator McCarrny. I agree with you, and may I say to you the 
reason, for example, that the Jenner committee has been doing a good 
job is not because of any set of rules; it is because of the fact that the 
chairman uses good commonsense and handles the thing properly. 

I don’t think there is any rule on earth that can endow a man with 
brains. 

I think when you have a good, competent chairman, such as you 
have here, you have a good hearing. If you have an incompetent chair- 
man—I don’t care what rules you pass—he just won’t run a good 
committee. 

Mr. Berxovircu. Senator, the argument has been made that the 
presence of 1 or 2 additional members of a committee at a hearing 
would exercise a restraining influence on any Senator who did not be- 
have in the manner that the public might expect. Would you care to 
comment on that and afterward perhaps discuss another case that has 
been cited as an example of abuse, namely, the General Zwicker case, 
which involved your committee, of course ? 

Senator McCarrny. I will be glad to. 

No. 1, there is no question but what additional members sitting in 
a committee make a committee more efficient, for various reasons. 
What one member forgets, the other member remembers and the cross- 
examination can be much more effective. 

I think you are right. If one member is engaging in improper con- 
duct, if other Senators were present, they certainly would act as a 
restraining influence. 

Now, as to the Zwicker case, I have the testimony before me. I 
have heard so much about this Zwicker case that I am glad to go into 
that—in fact, I am anxious to go into it. 

This is the case of a commanding officer of a man, of a Communist, 
who received an honorable discharge. 

I know the Chair is aware of all the facts, but I would like to recite 


them for the record briefly. 
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This man, Major Peress, had been a graduate of a Communist leader- 
ship school—apparently graduated with honors. He was in the mili- 
tary. When given a questionnaire about his Communist activities, he 
just wrote across the face of it, “fifth amendment,” or something like 
that and refused to answer it. After that he was promoted to major. 

We called the case to the attention of the military in December; 
againin January. Nothing was done. 

So we called him before us, in open session, I think the 18th of Feb- 
ruary 1954. He refused to tell whether he had been 

The Carman. You had an executive session prior thereto? 

Senator McCarrny. Yes; we had an executive session, I think on the 
30th of January. 

He refused, in open session, to tell us whether or not he had been 
holding Communist meetings at his home, whether he was indoctri- 
nating the young soldiers in communism, whether or not a Communist 
got his orders changed for plush work inside the United States, whether 
he was a Communist at the moment, and everything on down the line. 

Keep in mind that one of the Senators over here laughed on the 
Senate floor about a little Red dentist, as though a dentist could be 
unimportant in the Communist movement. 

Keep in mind in the Canadian spy ring case the Communist drop, 
if you can call him that, the Communist contact, was a dentist. 

You will find also the same thing in the Chambers book, when he 
discusses a Communist in New York, the reason for that being it is 
easy for anyone to go into a dentist’s office. He is not questioned. 

Take, for example, a Communist dentist in the Army. <A general 
can go in and out; a private can go in and out, so that a dentist can be 
a key link in a Communist chain. 

When he refused to testify, we wrote a letter to the Secretary of 
the Army and pointed out that we could here make an example of 
a Communist, court-martial him, make it clear that we really had a 
new day in the United States Army, that the days of treason were 
rast. 

Bob Stevens was out of the country. Before he could return, the 
following morning, after my letter was made public, Peress was given 
an honorable discharge. 

A fantastic thing, I might say, is that before that one of my very 
trusted investigators, Mr. Juliana, was down to see Zwicker and 
Zwicker was cooperative, was willing to give the facts before he came 
before the committee. He was before the committee and was being 
advised by the Army counsel, and then went to the point where he 
said he would have to ask permission to testify—if you follow me on 
this—the most arrogant, the most insolent—I shouldn’t say the most; 
there are many worse—one of the very arrogant, insolent witnesses 
who has appeared before the committee. He relied upon an order 
which said unless the Assistant Chief of Staff of G-2 gave him per- 
mission, he could not testify. 

I said, “Will you ask for that permission ?” 

He said, “No.” 

We developed his testimony. I asked him why he gave this man 
an honorable discharge, and I won’t take the Chair’s time to read it. 
I asked him whether or not, if Peress had stolen $5 the night before, 
or if he heard that he had stolen $5, he had the authority to refuse 
an honorable discharge. 








RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 453 


His answer was, “Yes,” but as a Communist, a man guilty of treason, 

<aEeeey not. 
omeone might say I was impatient with him. I don’t think I 
was. I think I showed more patience than anyone on earth could. 

Mr. Berxovitcu. Was that a one-man hearing, Senator ? 

Senator McCarruy. That was a one-man hearing, except that we 
had the administrative assistant and two other representatives of 
Senators present, who also asked questions, incidentally. 

I might say, unfortunately, the Secretary of the Army—I don’t 
know if you want to go into this in detail—put out a statement before 
he even saw the testimony. 

I would suggest that anyone who thinks this man, Zwicker, was 
abused read that testimony and see if there was any abuse any place— 
period. 

The CHarrman. You may proceed, then, with your prepared state- 
ment, Senator, and we still have other questions at various times. 

I believe you were on page 13. 

Senator McCarruy. Though the distinction between the court and 
its function and the congressional committee and its function would 
seem to be self-evident, the ignorance of some of our critics as to this 
distinction appears to be nothing short of invincible; but let us try 
to get through to them, just the same, with patience and persistence. 
Let us remind them that : 

(1) A congressional committee is not a court of law and does not 
seek to be. A congressional committee cannot convict or pass sentence 
upon a man, nor should it. 

(2) It follows that since its power over men is sharply reduced, its 
procedures are less rigidly prescribed ; and experience shows that this 
latitude is indispensable if investigating committees are to investigate 
effectively. 

(3) It would seem, then, that since witnesses do not appear as de- 
fendants whose lives, liberties, and property are at stake, their pre- 
rogatives would be correspondingly Seon. Yet this is not the case. A 
witness enjoys different rights from a defendant, but they are not less 
valuable to him. Whereas the witness drops the right to cross-exam- 
ine his accuser directly, he picks up the right to counsel before making 
any reply to a question. 

Such a situation is not tolerated in any court in the country, and, 
incidentally, the experience of the past few years with Communist 
witnesses aping Communist lawyers every few seconds raises doubts as 
to the wisdom of this practice. 

While witnesses do not have the absolute right to confront their ac- 
cusers, that privilege is regularly granted them by virtually all con- 
gressional committees. ‘ 

Speaking for my own committee, I can report that on no occasion 
that I can recall have we concealed from a witness either the identity 
of an accuser or the nature of the accusation; and in all cases we have 
allowed the witness’s counsel to submit written questions which are 
put to the accuser. ; 

(4) The fact that a witness is not a defendant in the legal sense 
by no means implies that congressional committees should be insensi- 
tive to the harm that careless accusations can work on a man’s reputa- 
tion. For that reason, most committees, and certainly my own, fol- 
low a number of rules designed to shield witnesses from embarrass- 
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ment or slander. Thus the executive session, where all material and 
allegations are carefully screened prior to public hearings. Thus the 
witness’s right to counsel. Thus, also, of course, the respect paid to 
every witness’s right to refuse to answer questions. 

I am not contending that it is inconceivable that an innocent man 
should be damaged as the result of a congressional investigation ; but 
{ don’t believe any regulation short of forbidding congressional com- 
mittees to investigate anything will positively provide against the 
hypothetical injustice. 

T'do believe that existing regulations and existing attitudes strike 
a near perfect adjustment in that they give congressional committees 
sufficient leeway to look after the national interest and, at the same 
time, provide a maximum of protection for the individual witness. 

Mr. Chairman, let me at this point address myself to another prom- 
inent misapprehension, namely, the effects of which beat down upon 
me and my committee as regularly as the sun rises. That is the eter- 
nal war whoop: How many convictions have you got ? 

Not many ? 

Then it follows that your work has been either unnecessary or 
incompetent. 

Now, in that connection, Mr. Chairman, I would like to point out 
it is not the function of a congressional committee to get either in- 
dictments or convictions. Frequently committee work does lead down 
the path to the Justice Department; frequently committee work does 
lead to convictions, to indictments, but that is not the principle func- 
tion of the committee. It is to expose wrongdoing. 

In that connection, let me quote from the opinion of the Supreme 
Court in the Rumley case: 

We are asked to recognize the penetrating and pervasive scope of the inves- 
tigative power of Congress. The reach that may be claimed for that power is 
indicated by Woodrow Wilson’s characterization of it: 

“It is the proper duty of a representative body to look diligently into every 
affair of government and to talk much about what it sees. It is meant to be 
the eyes and the voice, and to embody the wisdom and will of its constituents. 
Unless Congress have and use every means of acquainting itself with the acts 
and the disposition of the administrative agents of the Government, the country 
must be helpless to learn how it is being served; and unless Congress both scru- 
tinize these things and sift them by every form of discussion, the country must 
remain in embarrassing, crippling ignorance of the very affairs which it is most 
important that it should understand and direct. The informing function of 
Congress should be preferred even to its legislative function.” Wilson, Congres- 
sional Government, 303. 

The Cuarrman. Senator, at this point might I ask this question: 
What would you say have been the accomplishments of your com- 
mittee? 

Senator McCarruy. It is about impossible, Mr. Chairman, to toll 
that off on a count because you don’t know. I think the principal 
accomplishment of a committee such as yours, for example, or mine, 
or the Velde committee, is that we put people on notice that treason 
is unpopular, that communism is unpopular, that they will be exposed 
if they cover it up. 

As far as the actual perue discharged as a result of our investiga- 
tion is concerned, 61 who were under investigation by our committee 


were discharged, suspended, or resigned. 
I would say if we succeeded in getting rid of only one Communist 
the work of the committee would be successful. 
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We also went into things other than communism, you understand. 
For example, we made a rather thorough investigation of the Voice 
of America. We found that the engineer was advocating the loca- 
tion of a transmitting station in the “‘mnidst of a rural magnetic zone. 
The cost was estimated at about eight or nine million dollars more 
there than in other locations. That was discontinued during our 
hearings at a saving of around $18 million. 

We went into the Federal Security Agency and had their repre- 
sentatives here, discussed what appeared to be considerable incompe 
tence and waste. Some very sizable changes have been made by the 
new Administrator. I don’t say as a result of our hearings, but I 
think they might have influenced them somewhat. 

We got rid of a number of fifth amendment Communists—one from 
the Printing Office; some from the military; some from the Telecom- 
munications ; one in the east-west trades. 

We went into the east-west trades. How much good we have done 
there I don’t know. 

Senator Potter held hearings on the Korean war atrocities. 

We went into the stockpiling of so-called strategic goods. 

L will take just a minute to give the Chair a rather humorous situ 
ation which we found—rather wasteful, too. We found in the stock 
piling of feathers our GSA was purchasing from a firm which had a 
branch in New York, one in Hong Kong, and one in Copenhagen. 
They could buy the feathers at a certain price laid down in New York. 
I forget the figure. I think it was 80 cents, or thereabouts. Instead of 
that, they purchased the feathers from the Copenhagen branch, which 
had them shipped from Hong Kong to Copenhagen, processed there, 
laid down in New York at three times the price they could have bought 
them in New York. 

That is the sort of thing we have been doing outside of the Com- 
munist issue, 

We also went into the question of fraud and mismanagement and 
waste in Alaska. 

The statute of limitations was running out on that. So, we turned 
that over to the Capehart committee duri ing the Stevens- Adams hear- 
ings. 

We also have been investigating and presently are investigating 
what appear to be rather unusual and improper compromises ‘of tax 
claims over the past 5 or 6 years. The statute has run on some of the 
cases, I am afraid. 

Incidentally, we spent a lot of time on Communists in the defense 
industry. Asa result of that, General Electric has changed its policy 
and now fires all fifth amendment cases. Quite a sizable number has 
been fired, but a sizable number is still in industry. 

The CuarrMan. You may proceed with your statement, Senator. 

Senator McCarrny. Convictions most often result from the activi- 
ties of committees that address themselves to out-and-out lawbreak- 
ing—to graft, corruption, income tax evasion, etc. 

In the field of security, an indictment or a conviction is extremely 
hard to get—not because there are, say, fewer Communists in this 
country than there are income tax evaders, but because law-breaking 
Communists are not as easy to trip up as tax evaders. 

A successful Communist is precisely that person who is skilled in 
throwing you and me off his tracks. In self-defense, then, it became 
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the policy of the Federal Government to weed out of Government all 

persons about whose loyalty there is a reasonable doubt—not just those 

ese who can definitely be established to be agents of the Soviet 
nion. 

The Government does not go on to prosecute—nor should it—nor 
could it under the Constitution—the Federal employee about whose 
loyalty there is merely a reasonable doubt: it is satisfied to dismiss 
him from Federal service. 

It has been my prine ipal concern, over the past years, to route se- 
curity risks out of Government and defense industries. 

My chief concern has not been, in other words, to bring to trial 
those responsible for espionage and policy sabotage that has already 
been committed, but rather to prevent future espionage and policy 
sabotage. 

Every time a security risk is ejected from a sensitive agency of 
Government or a defense plant, a step has been taken to guard against 
the possibility of future espionage. 

It is not as glamorous or as spectacular to prevent a future Alger 
Hiss from changing the course of history at a future Yalta as it is to 
detect an Alger Hiss who did change the course of history at a past 
Yalta; but I am more interested in preventing future Yaltas than in 
punishing those to blame for past ones—even if this means that I am 
not in a position to dangle a welter of scalps in the faces of my critics 
who, for a reason I cannot hope to understand, seem to be saying that 
my activities and those of our committee are not justified unless we 
produce a daily quota of traitors who have already stabbed this Nation 
in the back. It is not enough, it seems, that we are devoting ourselves 
to insuring, as best we can, that she shall not be stabbed in the back 
at some future moment. 

My position, then, is that congressional committees must be allowed 
to go about their business with a degree of flexibility. They must not 
be weighted down by ponderous rules and restrictions. 

Let me give a simple illustration: All of us agree that a witness 
should be given at the very least several days in which to prepare him- 
self before being called upon to testify, but does this mean that we 
should pass a rule forbidding committees to subpena witnesses on Jess 
than, say, 72-hour notice ? 

Sometimes the committee finds itself in urgent need of a fragment 
of information. Suppose the committee were to call someone by tele- 
phone to ask just one thing, say, “Are you the John Jones who lived at 
2832 Locust Avenue in Baltimore in 1938 2?” 

“Yes,” he answers. 

“Would you come to testify to that effect ?” 

“Of course,” he will say. 

Must we wait 72 hours before we may hear him ? 

This may strike you as a ludicrous example; yet, pr ecisely my point 
is that it is not, that it symbolizes the flexibility that equips a congres- 
sional investigating committee to do its work efficiently and effectiv ely. 

Our investigating committee has, in my opinion, almost an ideal set 
of rules. These rules were unanimously adopted by all members of the 
committee—Democrats and Republicans alike. No change in those 
rules have been suggested by either Democrats or Republicans on the 
committeee. 
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I have not followed in detail all of the proposed rule changes made 
before this committee but those that I have heard suggested, in my 
opinion, would seriously hamper Congress precisely at a moment in 
history when the responsibilities of Congress are greater than they 
have ever been. 

[ submit that the hue and crv for magic rules to govern congres- 
sional committees will never cease until congressional committees cease 
investigating persons and activities dangerous to this nation. 

Thank you for your attention. 

The Cuatrman. Senator, what would you have to say as to the right 
of cross-examination by a witness? 

Senator McCarruy. I think the rule which our committee has, Mr. 
Chairman, which I believe you also have, is about as perfect a rule as 
you can get. We allow counsel to send up any questions they care to. 
We allow those questions to be asked by the Chair or any member of 
the committee wliom counsel wants them asked by. 

In some cases you could allow cross-examination without any dif- 
ficulty ; but if you let a Communist lawyer start to cross-examine all 
witnesses you would have a repetition of what happened in Judge 
Medina’s court, where it took 6 months to try one case. 

Senator JENNER. What would you have to say, from your experi- 
ence, in regard to the removal of counsel from proceedings ? 

Senator McCarruy. I think you should follow the same rule there 
vou follow in a court of law. If counsel becomes obstreperous, in con- 
tempt of the committee—and I think you should lean over back- 
ward before you do remove him—TI think he should be removed. 
‘Then I think the witness should be given a reasonable length of time 
to get another counsel. 

The CHarrman. You have been a judge in a court of law. If 
counsel gets out of line, becomes disrespectful, and so forth, you can 
immediately fine him for contempt of court. 

Senator McCarruy. Or you can slap him in jail. 

The CuatrMan, Yes, youcan put him in jail. 

What about congressional committees? What is their protection? 

Senator McCarruy. The only protection the congressional com- 
mittee would have would be to remove him. 

As you point out, in a court of law there are three things you can 
do: You can fine a man for contempt, as a lawyer in contempt; you 
ean promptly put him in jail, or you can remove him from the court- 
room. 

As a judge, I don’t think that I ever put any lawyer in jaii for con- 
tempt. I fined some and remitted the fines later. I have removed 
lawyers from the courtroom. However, then you give the client suf- 
ficient time to get anew lawyer. I think that is about the only remedy 
we have, Mr. Chairman—to remove him from the committee room. 

I don’t think the Chair or the committee should be required to 
listen to a lawyer trying to block proceedings by filibuster. 

Mr. Morris. Senator Jenner, may I ask a question on that point? 

The CuarrMan. Judge Morris. 

Senator McCarruy. I do think you should lean over backward, 
though, before you do it. 

Mr. Morris. Senator, most committees here, most committees in re- 
cent history, have given, rather extensively and freely and almost 
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vithout exception, the right to any witness appearing before them, 
either in open or in executive session, to appear with counsel. Now, 
many people have asked, and many Senators have made the express 
recommendation. that we write into the rules, the right of a witness 
to have counsel. 

Congressman Meader, and I think there was one other Congress- 
man, Mr. Chairman, brought out this point: If that is done, however, 
if the present practice is changed, even though the present practice 
allows every witness to have a counsel, and if we make it a maiter 
of right that a witness should " ive counsel at all times while testify- 
ing, then if a counsel should become objectionable and force him 
self to be caeeiadl or act in such a way as to force a self-respecting 
committee to remove him from the proceedings, then if it is made a 
matter of right that the witness have counsel, and he doesn’t have a 
counsel, the “hearings would presumably stop right then and there 
because if the hearings did proceed and there were no counsel pres- 
ent, when the hearing came up for judicial review, either in a con- 
tempt case or in a perjury trial- 

Senator McCarruy. Could I interrupt ? 

I wonder, Mr. Chairman, if I could have just a 2-minute recess. 

The CHarrMan. Surely. 

We will recess at this time. 

(Whereupon, at 11:50 a. m., a 5-minute recess was taken.) 

The CuatrMan. We will resume. 

Senator McCarrnuy. I am very sorry. 

The Cuarrman. That is all right, Senator. 

There has been frequent criticism about your committee being in 
the field of investigating Communists. Now, how do you justify, the 
concentration on Communists and not corruption and mismanage- 
ment ? 

Senator McCarrny. No. 1, it isn’t so much a question of concen- 
tration on that, except when we get into that it is given much more 
attention, so that the time spent on communism appears to be a lot 
more than it is. 

We spent a vast amount of time on the Voice of America, for ex- 
ample, and East-West trade, Korean war atrocities, stockpiling, 
Russel] Duke, fraud in Alaska. 

The authority for going into the question of communism would 
seem to lie in that part of the Reorganization Act which prevides: 


Rule XXV. Standing Committees 


(1) The following standing committees shall be appointed at the commence- 
ment of each Congress, with leave to report by bill or otherwise: 


. > s a o o - 

(g) (1) Committee on Government Operations, to consist of 18 Senators, to 
which committee shall be referred all proposed legislation, messages, petitions, 
memorials, and other matters relating to the following subjects : 

(A) Budget and accounting measures, other than appropriations. 

(B) Reorganizations in the executive branch of the Government. 

(2) Such committee shall have the duty of— 

(A) receiving and examining reports of the Comptroller General of the 
United States and of submitting such recommendations to the Senate as it 
deems necessary or desirable in connection with the subject matter of such 
reports ; 

(B) studying the operation of Government activities at all levels with a 
view to determining its economy and efficiency ; 
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(©) evaluating the effects of laws enacted to reorganize the legislative 
and executive branches of the Government: 

(D) studying intergovernmental relationships between the United States 
and the States and municipalities, and between the United States and inter 
national organizations of which United States is a member. 


[ call particular attention to point (B) : 


Studying the operation of Government activities at all levels with a view to 
determining its economy and efliciency. 

If : anaes officer is allowing Communists to work in a defense 
plant, or in any other department ‘of the Government, that would seem 
to be the ‘ase of inefticienc y. 

The investigation of communism, may I say, Mr. Chairman, with 
our committee, was not something we made a predetermination to go 
into. It is more or less like little ‘Topsy it just growed. ‘There is so 
much of it that, if you went into 1 case, from 1 case it led to No. 2, No. 3, 
No. 4, No. 5 

Take, for example, defense plants: We didn’t make any predeter- 
mination really to go into the question of Communists in defense 
plants, but we started and it grew to the point where there were 133 at 
the time we were holding the Stevens-Adams hearings. That has 
dwindled very considerably because the security officers have been 
given the names of all those involved. 

Mr. Morris. They were given by the committee, Senator ? 

Senator McCarruy. Yes; given by the committee, but may I say 
in some cases the security officers, themselves, have ¢ ooper: ated with us. 
In other cases, we gave the security officers information, and the num 
ber 133 has dwindled ver y, very greatly. 

Take, for ex: unple, 1 plant, where there were 5: That is down to 1 
now, and that 1 case is under hearing. 

on it is cutting down the necessity for hearings. 

I don’t know whether I have answered your question or not. 

Mr. Berxovircn. Are those Government security officers or secu- 
rity officers employed by the defense plants that you mentioned ? 

Senator McCarruy. The defense plant pays the security officer, 
believe, but the Government passes them. 

In some cases, when you get to the top level, the security officer is 
actually a military security officer; but down at the lower levels I be- 
lieve they are paid by the plant, but cleared and approved by the de- 
par tment in question. 

Mr. Berxkovircn. Senator, you mentioned the Voice of America 
investigation as one of those that had to do with corruption and 
wrongdoing as well as communism, but it did have its Communist 
aspects. 

Senator McCarruy. Yes. 

Mr. Berkovircn. There has been a charge made here by one of 
our previous witnesses that, as a result of your investigation into the 
Voice of America, certain Government agencies indulged in book- 
burning, and that was described as a very poor result and one subject 
to considerable criticism; and in the course of that criticism I think 
the trip to Europe made by two members of your staff, Mr. Cohn 
and Mr. Schine, was also mentioned in a highly critical way. 

IT think it might help us if you would discuss that particular con- 
troversy and its relevance, if you feel that there is any, to the pro- 
posed codes of fair procedure, whether anything can be done to elimi- 
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nate such instances, if they should be eliminated, and whatever your 
views on that might be. 

Senator McCarruy. Number 1, may I say just because something is 
written on a piece of paper doesn’t make it sacred. I, personally, 
would not object to the burning of obscene literature, of literature 
which preaches treason. 

In the information program, for example, they had books by Ear] 
Browder, Howard Fast, Dashiell Hammett, Rockwell Kent, Robeson, 
Doxey Wilkerson, a sizable number of other known Communists. 
They were ridiculing the American way of life. They should be 
taken out of the libraries. What do you do with them then? 

They might be reduced back to pulp so you could get new, fresh 
paper, although I doubt that. 

I would have no objection to burning those books. 

Mr. Berkovircu. Were they burned at the request or demand of 
your committee ? 

Senator McCarrny. No; our committee requested that no books be 
burned. There were some 30,000 books by Communist authors in the 
libraries which we wanted removed. We didn’t care what they did 
with them after they were removed. 

Mr. Berkoviren. Then the decision to burn them was one made by 
the agency involved; is that right? 

Senator McCarruy. Yes. 

Mr. Berxovircn. They might just as well have taken them off the 
shelves and disposed of them in some other manner ? 

Senator McCarrny. Yes; that is right. 

The CuarrmMan. Senator, what would you say about the problem 
of confrontation, a witness having the right to be confronted by his 
accuser, one who says something derogatory about him ? 

Senator McCarrnuy. Mr. Chairman, as far as I know, our commit- 
tee has always granted that right. I can’t think of a single case in 
which it has not. I can think of some cases in which it might not be 
feasible, however. For example, let’s assume you have an under- 
cover FBI agent, a man who is still active in the FBI. He knows that 
John Jones has attended, we will say, 20 Communist meetings. You 
might want to bring Jones in and ask him about those meetings with- 
out. disclosing the identity of the FBI agent; but, generally, I would 
say he certainly should have the right of confrontation. 

The CuatrrmMan. What about a rule on that, a rigid rule? 

Senator McCarrny. I don’t think you could have such a rule, Mr. 
Chairman. I think it would be bad. 

The CuatrmMan. Senator, what would you have to say—and I think 
vou have had more experience than any man in the Congress—about 
televised hearings? 

We have a bill before us—we have had witnesses before us—on this 
very important matter. 

Senator McCarruy. I sat under television for some 36 days. I 
ended up with a bad sinus. So, I might seem a bit prejudiced or, rather, 
I would have reason to be prejudiced, maybe ; but I think television has 
done more to bring to the American people the real picture of what 
goes on in a hearing than anything else. It has also kept the small per- 
centage of newsmen who formerly wouldn’t report things properly in 
line. 
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I think 85 percent of the newsmen do an outstanding job of report- 
ing the news that should be reported, but there are always some who 
twist it and distort it, and I think the television has kept them pretty 
much in line, 

I favor television. 

The Cuarrman. What about—— 

Senator McCarrny. However, let me say this: If you have a wit- 
ness who—— 

The Cuatrman. I was going to say: What about a witness who ob- 
jects to testifying while being televised ? 

Senator McCarruy. I think the lights should be turned off. 

Our committee follows a procedure that if a witness does not want 
to be televised he should not be televised. 

The Cuairman. What would you say about recording the voice of a 
witness ¢ 

Senator McCarruy. I can’t see how recording the voice would dis- 
rupt the witness because the witness doesn’t normally know his voice 
is being recorded. 

The CHatrman. And the fact it is recorded by a reporter—you can 
see no difference in that and a recording of the voice? 

Senator McCarruy. No. 

The Cuatrman. In other words, it is a true and accurate statement 
of the proceedings ? 

Senator McCartuy. Unless you have a witness who gets afraid of 
the microphones and you feel that you are not getting the facts from 
that witness because he is afraid of the mike. Then I would say take 
the mike away. 

Mr. Berxovircu. Senator, what about the criticism that television 
causes Members of Congress and some witnesses to make a show out of 
a hearing, or a circus, as the phrase has been used here ? 

The CHatrman. Ham it up, in other words. 

Senator McCarruy. Well, by television you take the hearings into 
the front room of a vast number of Americans, and I think if anyone 
does any hamming up or makes a show he will perhaps be taken care 
of at the next election. 

You have a good bunch of lie detectors, you know. I think Senator 
Jenner will agree that the best lie detector is a wife, and you have 20 
million of them watching television and I think they can tell when a 
man is not telling the truth. They see him in their front room. They 
see a Senator putting on an act, and I believe it is good. I think it is 
good. 

Mr. BerxovircH. Senator, some people have expressed the opinion 
that the executive branch of the Government has taken reprisals 
against witnesses who appeared before your committee, among other 
committees. That is, it is claimed employees of the executive branch 
have lost their jobs, not as a result of the disclosures that your commit- 
tee or another committee might have made, but because they appeared 
and they gave testimony or evidence, before a committee of Congress. 
Do you know of any such cases? 

If so, we would like to hear about them. 

Senator McCarruy. Some time in August of 1951—August 20— 
Hummelsine, who is the security agent for the State Department, made 
the statement that anyone who gave me information would be fired. 
That was on a Meet the Press show. 
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Recently Harold Stassen and Allen Dulles have made statements 
almost identical to that, to the effect that anyone who gave informa- 
tion would be discharged. 

The reason there has been very little by the way of reprisal is that 
we protect our sources completely and thoroughly. ; 

There have been a few. I would rather not name them. I have a list 
here. My counsel hands me a list of nine who claim they have been 
discriminated against because of the testimony they gave. 

I would much rather not go into individual cases if——— 

The CuarrMan. But you do testify there have been cases. 

Senator McCarruy. Oh, yes. 

Mr. Morris. Senator, rather than make that public, would you sup- 
ply those names to the committee ? 

Senator McCarruy. Yes; I will be glad to do that. 

Mr. Morris. And these are people who, in your opinion, may have 
been discriminated against because of their cooperation with the com- 
mittee ? 

Senator McCarruy. Right. 

Mr. Berxovircn. Senator, to go back to the question of specific in- 
stances where committees have been accused of being most unfair, and 
particularly those instances that involve your committee and you, per- 
sonally 

Senator McCarruy. Could I interrupt you there? 

Incidentally, we were talking about Zwicker some time ago. One of 
the things I think was not brought out was the fact that Zwicker had 
a doctor—I think he was a captain—who came in and we insisted that 
the doctor sit beside Zwicker during all the testimony and told him 
that if at any time he felt that our questioning was too rough, too 
rugged, that if he would object he would be the final word to call off 
the hearing. 

Mr. Berkovircu. Was there any such objection ? 

Senator McCarruy. No. 

Mr. Brerxovircn. To return to the question, Senator, there are at 
least two other cases that involve your committee that have been men- 
tioned in the course of previous hearings. One of them is Fred Fisher, 
whose name came up in the course of the recent hearings involving you 
andthe Army. Would you comment on that? 

Senator McCarrny. Yes; I would be glad to. 

Mr. Fisher was a partner of Mr. Welch. Mr. Welch originally 
brought him into the case. He was dropped after the Boston Post 
exposed the fact that he was a member of the Lawyers’ Guild—not be- 
fore the Lawyers’ Guild was cited, but long after the Lawyers’ Guild 
was cited. 

The Lawyers’ Guild has been cited, and I think I can quote almost 
verbatim, as a legal arm of the Communist Party, cited as early as 
1944, I think. 

He was a member for 3 or 4 years, up until just a couple of years 
ago. He was with the firm when Mr. Welch was drafting what turned 
out to be certainly completely fraudulent charges against Frank Carr. 
In our answer we mentioned that fact. Then Mr. Welch was question- 
ing Mr. Cohn, I believe it was, and was asking him if he would want a 
Communist any place until sundown, or something to that effect. I 
merely pointed out what we had pointed out in our pleadings already, 
that Fisher was a member of the legal arm of the Communist Party, 
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and Mr. Welch went on in one of the finest shows I think I have ever 
seen put on. 

Mr. Berxovitcu. Senator, was there any request—— 

Senator McCarry. And I don’t mean this as any criticism of Mr. 
Welch, because he was a good showman. He did a good job. 

Mr. Berkovitcu. Senator, has Mr. Fisher made any request of you 
or your committee to be heard before your committee, either in a closed 
hearing or an open hearing, to present any material or any matter 
he might wish ? 

Senator McCarruy. Oh, no. Mr. Fisher was not just a casual mem- 
ber of any Communist front. He was an active member over a num- 
ber of years—not 10 or 15 years ago—I think right up to 1951 or 1952. 
I forget which. I think it was 1950 or 1951. 

Mr. Berkovitcu. Would you recommend a rule that an individual 
who is mentioned in such a way at a public hearing, if he wants to do 
so, can appear before the committee, also in public? 

Senator McCarrny. Yes. 

Mr. Berxovircn. And present some rebutting testimony, if he has 
some ? 

Senator McCarruy. Yes; I think any man who is mentioned in 
public, in a derogatory fashion, should be allowed to appear. 

Incidentally, we always allow them to do that. So we wouldn’t 
need any additional rules. 

Mr. Morris. Senator, what would you think of a rule that would 
make it necessary for a committee before it allowed any witness to 
identify someone in open session, in a derogatory fashion, to give an 
opportunity beforehand to that person to be mentioned in derogatory 
testimony, to deny or affirm the testimony ¢ 

Senator McCartny. I think that might be a good rule. 

Mr. Morris. The Internal Security Subcommittee, Senator, found 
it would not only be a practice that would make for fairness but, in 
addition, it also discovered by doing that that very often these people 
that you might expect would be unresponsive and antagonistic to the 
committee would be fairly responsive with the committee. So, in ad- 
dition, to being a rule that made for fairness, it seemed to be a rule 
that sometimes helped the committee to acquire evidence. 

Do you think this Rules Committee should take some such reason- 
ing into consideration ? 

Benatar McCartuy. I certainly would have no objection to that. 

The only thing that occurs to me, Judge : How do you prevent a wit- 
ness from mentioning someone in public if he decides to do so? 

Mr. Berxovircu. That was the case—— 

Senator McCarrny. I think it is a good, sensible rule if it could be 
followed competely. 

Mr. Berxovitcn. That was the case in the Fisher incident, wasn’t 
it? 

Senator McCartuy. Oh, no. 

Mr. Berxovrrcn. The man’s name just came up ? 

Senator McCartuy. Oh, no. Fisher’s name had been mentioned in 
the pleadings. You see, there was the charge and our answer. In 
the answer we set forth all the facts about Fisher. 

Mr. Berxovircn. And his name was in that answer? 

Senator McCarruy. Oh, yes. So there was no surprise in that case 
at all. It was set forth as to what his activities were, his Communist- 
front activities, that he had taken a part in this matter. 
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Mr. Berxovircu. Senator, there have been a recent series of articles 
in the Scripps-Howard newspapers by a Mr. Woltman, Frederick Wolt- 
man, 

Senator McCarrny. May I say here I haven’t read them. 

Mr. Berxovircu. You haven't read them / 

Senator McCarruy. No. 

Mr. Berkovircu. May I quote you one paragraph and ask you to 
comment on that ? 

He states, referring to you, Senator: 

In his recent brawl with the Army, Senator McCarthy immeasurably lowered 
Senate prestige by forcing a subcommittee to investigate itself; then making a 
shambles of the hearings 

Now, one question I want to ask is whether the investigation by that 
subcommittee was upon your motion and whether you requested or 
ordered or directed that particular subconimittee to investigate itself ? 

Senator McCarruy. No; definitely not. I felt it was a great waste 
of time. I felt that Mr. Adams, Mr. Stevens—I shouldn’t say Mr. 
Adams, Mr. Stevens, because many other people were in the back- 
ground certainly someone who wanted to call off the hearings ot 


Communists succeeded in forcing the investigation by the committee 
of itself. 

I thought it was a waste of time. Actually now I think maybe it 
was a good thing. I think it gave the American people a picture of 
the committee in action and let them see all the good and all the bad. 

Mr. Berxovircu. Was the action taken by vote of the subeommit- 
tee ¢ 

Senator McCarrny. Yes. 

I might say in that connection I did not object to it. I went along 
with that completely. Once we got to the point where the charges 
had been made by Mr. Stevens and Mr. Adams I, frankly, felt perhaps 
there was no way except to hold a hearing. 

The hearing was called on by the charges of Stevens and Adams. 
That is, in my opinion. 

Mr. Berxovrrcu. Senator, another question that has come up is that 
very often where a committee hears executive testimony, which is 
supposed to be private, at the conclusion of the hearing one of the 
members of the committee, often the chairman, leaks to the press, or 
perhaps makes a public statement to the press with respect to what 
went on at that hearing, and his views and his conclusions. Would you 
regard that as a good practice, and would you tell us what rule ought 
to be adopted in that connection ? 

Senator McCarruy. Frankly, I don’t know. 

We have been following this practice: Let’s say we are having an 
executive session here and there are the 4 of you at the table, myself, 
and the reporter, and 2 or 3 other staff members. You have a very en- 
ergetic group of men around here working for the newspapers. They 
have the job of trying to find out what happened, and each one has his 
own source of information. The result often is a distorted picture— 
not the fault of any newsman, but because one gets the picture from 
this man, another from No. 2, and another from No. 3. 

As I say, what we have been doing—and I don’t know whether it is 





wise or not at this moment—we have been holding a press conference 
and giving a résumé of what happened, which makes it unnecessary 
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for the newspapers to run around and try to get their own sources, 
and we give the same story to all of them. 

I think that is a good idea. I think it is a good idea to give a résumé 
or to say to the newsmen, “Today there is nothing we can give you.” 

The Cuarrman. Do you name the witness you have had in execu- 
tive session ? 

Senator McCarruy. No; we never name the witness we have in 
executive session. 

There again you have somewhat of a problem. We have found the 
press has cooperated rather fully. You have the question of a photog- 
rapher standing outside the door and trying to take a picture, but we 
have had no difficulty with that. 

Just to give you an idea of how we handle one of these confer- 
ences: For example, after the Zwicker case, I told Zwicker I was 
going to hold a press conference and tell them what happened. I 
asked him to sit right there next to us in the jury box and if I mis- 
stated anything to tell me or tell the press. I gave the press a résiumé 
and turned to Zwicker and asked him if he had anything to say. 

The Cuatrman. Now, that was an executive session ? 

Senator McCarruy. It was after the executive session. It was 
after it was over. 

The CHatrmMan. Nevertheless, he was identified as the witness. 

Senator McCarruy. Well, he had been identified. He identified 
himself. 

The Cuatrman. I see. 

Senator McCartuy. He had identified himself in the forenoon. He 
stood up in the audience and identified himself in the forenoon. 

The Cuatrman. I see. 

Senator McCartruy. Zwicker had nothing to say then. However, 
ufter I left the room and left the building, he had a statement to make. 

That gives you an idea of the way we try to handle the briefing. 
As I say, I don’t know at this point whether it is good or bad. 

Mr. Morris. Senator, may I point out—— 

Senator McCarruy. Here is one of the reasons, also, Judge, why 
we do that: Oftentimes the witness himself goes out and distorts 
the facts. If you have a Communist witness before you in executive 
session, there is no way you can force him to go out and either be 
quiet or tell the truth. 

We started reading articles in the Daily Worker, what have you, 
about what went on in the hearings, and I thought it was a good thing 
to give the legitimate press 

The CuarrMan. On that point, Senator, I don’t think we have 
covered this point, and I think it 1s a good point and this committee 
wants information on it: What about the practice of permitting wit- 
nesses to come before a congressional investigating committee with 
long, prepared statements—in many cases relevant, in many cases ir- 
relevant, in many cases a tirade against the congressional committee ? 
What would you recommend along that line? 

Senator McCarruy. I think they should be allowed to make any 
statement they want to make. 

The CHarrmMan. Do you permit them in your committee to read 
those statements ? 

Senator McCarruy. Yes. 
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The Cuairman. Suppose the statement would consume 2 or 3 hours 
just in the reading. Do you still recommend that the committee sit 
and listen to the reading of the statement, or would you think it should 
be within the discretion of the committee as to whether or not it be 
made a part of their record or as to whether or not it should be filed 
at all? 

Senator McCarruy. I would say if it appeared to be a filibuster 
certainly you should just make it a part of the record. If it appears 
the man is touching on pertinent facts, I think he should be given as 
much time as possible. 

Incidentally, we have a rule, Senator, Rule No. 9: 


Any witness desiring to make a prepared or written statement in executive 
or public hearing is required to file a copy of such statement with the counsel 
or chairman of the committee 24 hours in advance of the hearing at which the 
statement is to be presented. 


That allows us to check and make sure it is pertinent. 

The CHatrman. Senator, you have read from rule 9. Do you have 
a complete set of rules for the conduct of your committee ? 

Senator McCarruy. Yes; I have a complete set of rules. 

1 beg your pardon. What I have here, Mr. Chairman, is a com- 
plete set of the original rules. Now, these were adopted January 14, 
1953. 

The Cuamman. Could we ask you, if you have them available, to 
make them a part of our record and introduce the rules of procedure 
of your committee ? 

Senator McCarruy. Yes. 

May I just say, to make the record completely accurate, we are op- 
erating under rules now which have never been formally adopted. 

Here are the rules which were formally adopted. 

The Cuarrman. Would you put those into the record? 

Senator McCarruy. Yes. 

(The rules referred to are as follows:) 


RULES OF PROCEDURE OF SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 


1. No major investigation shall be initiated without approval of a majority 
of the subcommittee or approval of the majority of the full Committee on Gov- 
ernment Operations. However, preliminary inquiries may be initiated by the 
subcommittee staff with the approval of the chairman of the subcommittee. 

2. Subpenas for attendance of witnesses and the production of records shall 
be issued by the subcommittee chairman or other members designated by him. 

3. Executive hearings shall be held only with the approval of the chairman 
of the subcommittee. This authority may be delegated by the chairman to other 
members of the committee when necessary. 

4. Public hearings shall be held only with the approval of the majority of 
the subcommittee or with the approval of a majority of the full committee. 

5. An accurate stenographic record shall be kept of the testimony of all wit- 
nesses in executive and public hearings. 

6. All testimony taken in executive session shall be kept secret and will not 
be released or used in public session without the approval of a majority of the 
subcommittee. 

7. Any witness summoned to a public or executive hearing may be accom- 
panied by counsel of his own choosing who shall be permitted while the witness 
is testifying to advise him of his legal rights. 

8. Any person who is the subject of an investigation in public hearings may 
submit questions for the cross examination of other witnesses called by the sub- 
committee by submitting such questions in writing to the chairman. With the 
consent of the majority of the subcommittee then present, these questions will 
be put to the witness by a member of counsel of the subcommittee. 
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9. Any witness desiring to make a prepared or written statement in executive 
or public hearings is required to file a copy of such statement with the counsel 
or chairman of the subcommittee 24 hours in advance of the hearing at which 
the statement is to be presented. 

10. No report shall be made to the Senate or released to the public without 
the approval of the majority of the subcommittee or by a majority vote of the 
full committee. 

Adopted January 14, 1953. 


The CHarrmMan. Would you also put into the record the rules which 
have not been formally adopted, under which you are operating today ? 

Senator McCarruy. Yes. 

The CHarrman. Thank you very much. 

(The rules referred to as as follows:) 


(Rule changes of the Senate Permanent Subcommittee on Investigations, which 
were agreed to by the Republican members at a conference with former Demo- 
cratic members present on January 25, 1954, but have not been formally adopted 
by a vote:) 


1. Future staff members as well as all present staff members shall be confirmed 
by a majority of the subcommittee. 

2. The minority shall select for appointment to the subcommittee staff a chief 
counsel for the minority who shall, upon being confirmed, work under their 
supervision and direction; who shall be kept fully informed as to investigations 
and hearings, have access to all material in the files of the subcommittee, and 
when not otherwise engaged, shall do other subcommittee work. 

3. The minority counsel shall be hired at a salary not to exceed the maximum 
allowed Senate employees. 

An increase of $16,000 on Senate Resolution 189 will be requested to cover the 
salary and travel, per diem allowance and incidental expenses. 

4. A clerk already on the staff, acceptable to it, shall be assigned to the 
minority and it is understood that when she is not busy she will do any work 
assigned to her on the subcommittee. 

5. It is understood that before a voucher is submitted to the chairman for a 
new employee, that an FBI investigation be conducted—a full field investigation 
requested. 

6. No public hearing shall be announced or held if the minority members 
unanimously object, unless the Committee on Government Operations by majority 
vote approves of a public hearing. 

Mr. Morris. Senator McCarthy, may I ask you a few questions about 
this summarization of the executive hearings ? ? 

Senator, isn’t one of the difficulties in summarizing executive-ses- 
sion hearings the fact that the witness, whoever he is, in executive ses- 
sion, if he doesn’t ultimately appear in open session, remains unknown 
and ‘thereby doesn’t evidence come out by that device that would pre- 
vent a witness from being fully assessed ? 

In other words, you could conceivably, unless there was some kind 
of restriction against it, have all kinds of shadowy characters, to use 
the expression, testify i in executive session and possibly, by rot identi- 
fying who they are and not showing them to the whole world, present 
evidence that would tend to lose some of the credibility it would have 
otherwise if the witness were brought forth, shown to the whole world 
and be judged accordingly. 

It seems to me that is one of the difficulties in summarizing testi- 
mony, or am I wrong, Senator, on that ? 

Senator McCarrny. First, let me say I am not thoroughly sold on 
this idea of summarizing. I think it is a good system. I am not sure 
you have in mind what we do. Here is what would happen: If Pete 
Smith is before the committee and testifies that there are a John Jones 
and a Nellie Gray working in Fort Monmouth, we will say, as mem- 
bers of the Communist Party. Then Nellie Gray appeared and testi- 
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fied before the committee that she was not a member of the Commu- 
nist Party, what we would do in the summarization is this: We would 
say “One witness appeared and testified that he knew of some indi- 
viduals at a Government installation who were Communists. One 
witness a peared who had been ide ntified as a Communist and denied 
under oath that she was a Communist. 

It is just a question, Judge, whether you should let the stuff leak out 
piecemeal from various people at the hearings or whether you should 
give asummary. 

[I am in favor of giving a summary, although I am not at all wedded 
to the idea. 

Mr. Morris. Of course, making available, in its entirety with dis- 
patch and with great speed, the whole testimony and letting it speak 
for itself would be better, wouldn't it? 

Senator McCarruy. No; I think that would completely ruin the 
effect of any executive session. 

The reason for an executive session is to make sure that unless and 
until you convince yourself of the facts that the material need not be 
made public—if you made the executive testimony public, you would 
be giving out the names of witnesses and all of the evidence. 

Mr. Berxovircn. Senator, one of the suggestions for a rule is that 
whenever a committee comes across some material that might lead to 
the exposure of the commission of a crime, that the committee or its 

chairman immediately communicate with the appropriate law enforce 
ment agencies, and cooperate with them and report back to the com- 
mittee. I wonder what the practice of your committee has been in that 
respect, and what you would recommend. 

Senator McCarrny. We have been making available to the FBI 
all information of any importance that we get. We have been very 
careful in doing that. 

Mr. Chairman, there is one thing I would like to say before you ad- 
journ here in regard to one-man committees: There has been no hue 
and cry against one-man committees that have been investigating graft 
and corruption. That seems all right. The reason for that perhaps i is 
all of your good, decent people are against corruption and graft. Your 
Communists like to have it exposed because, in their jargon, it indi- 

cates the decadence of this system of government. So, you get no hue 
aa ery about any one-man committee there. E verybody i is willing. 
As I say, the good, decent people are willing for good reasons; the 
Communists for their own reasons. It is only when you get to expos- 
ing Communists that they start to scream about the rules of the com- 
mittee. 

I think the chairman of this committee, Senator Jenner, has been 
mentioned more and condemned more by the Daily Worker than per- 
haps any other man, maybe with the exception of J. Edgar Hoover, 
and I think I run him a close second. 

The Cuarrman. That is a compliment because that shows effec- 
tiveness. 

Senator McCarrny. And the thing they scream about, Senator, 
more than anything else is one-man committees. They want rules. 
They want things tightened up. Every additional rule that the Com- 
munist Party can get, insofar as investigating Communists is con- 
cerned, will be a victory for them because, as Congressman Meader 
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pointed out the other day, each rule makes it more difficult to get a 
conviction, 

I can’t evaluate my own committee, but I frankly think the Jenner 
committee certainly doesn’t need any additional rules. I can’t think 
of any rule that would or should make the Jenner committee change 
its method of operation. 

Why all this screaming for new rules I don’t know, but I do think 
this committee is performing a tremendous service in going into and 
exposing to the public view the names and faces of those who think 
that you should have some special consideration for Communists when 
you are investigating them—period. 

The CuairMan. Do you have any further questions ? 

Mr. Morris. Yes; I have some questions, Senator. I will try to be 
brief about them. 

Senator, in connection with these various cases that have been 
brought up by Senator Lehman and some of the other cases, may we 
have continuing access to your staff to get all the details? 

Now, there are some more questions, for instance, in the Annie Lee 
Moss case that I would like to inquire about, but I think, Mr. Chair- 
man, consistent with our practice, they should more properly be asked 
of Mr. Cohn and should be asked at that level of the committee rather 
than of the chairman. In other words, I would like to go into more 
details in that particular case, Mr. Chairman. 

We may have access to your staff ¢ 

Senator McCarruy. You may have access not only to the staff, but 
you may have access to the files, any files in the Annie Lee Moss case or 
any other case. You may have complete access to the files. 

Mr. Morris. Now, Senator, in connection with Mr. LaVenia, a staff 
member, the question has been raised before this committee : What was 
the reason for the Defense Department not giving clearance to Mr. 
LaVenia? 

Do you know that, Senator ? 

Senator McCarruy. The Defe mee Department has refused to give 
me any information. However, I did get the same information they 
did, I am reasonably certain. I got the same name check from the FBI. 

Is Tom here? 

Tom, will you come over here ? 

One of the things they charged Mr. LaVenia with was that he had 
attended a meeting of a left- wing group of students at one time. He 
produced a letter from the dean of the law school pointing out that he 
had been ordered to go over and attend that meeting. 

Is that right, Tom ? 

Mr. LaVenta. Thatis right, sir. 

Senator McCarruy. We have that letter. It was put in evidence. 
In other words, he was sent over to see what was going on. Mr. 
LaVenia was dissatisfied with the meeting. He walked out on it, and 
told them he thought they were too left-wing. After he walked out, 
they assured him they would conform to American principles. He 
came back in and he was elected a vice president. 

Is that right? 

Mr. LaVenta. That is right, sir. 

Senator McCartny. He was elected a vice president, then never 
acted, and he found their promise was no good. 
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The other charge was that he had been somewhat of a man about 
town over in 

Where was that, Tom ? 

Mr. LaVenta. Poughkeepsie and Hyde Park. 

Senator McCarruy. Poughkeepsie and Hyde Park. The man who 
was head of the Secret Service, however, sent a letter saying that was 
his orders, that he supplied the money. 

Is that right ? 

Mr. LaVenta. The Secret Service. 

Senator McCarruy. The Secret Service supplied the funds for 
him acting as a man about town, or playboy, call it what you may. 
His job I believe was to get information with regard to an alleged 
plot against the life of President Roosevelt, and I think the letter 
from the head of the Secret Service disposed of it. 

Mr. Morris. Senator, apart from the merits of the particular case, 
wouldn’t that seem to be an encroachment on the part of the executive 
into the legislative, into the work of the committees, to almost exer- 
cise a veto power as to who should be hired by the various committees, 
by either the device of withholding the security clearance or 

Senator McCarruy. I think you are perfectly right, Judge; and, 
fortunately, the committee, by unanimous vote, did not recognize that 
veto power on the part of the Defense Department. 

Now, if they don’t give Mr. LaVenia clearance, I assume some de- 
partments may use that as an excuse to refuse classified material to 
the committee; but as far as I am concerned I don’t much care. I just 
take the position they can’t veto our hiring of anyone, regardless of 
what action they may take when we refuse to let them exercise the 
veto. 

Mr. Berkoviton. Senator, do you think Congress should set up a 
procedure whereby those employees who, in the course of their duties, 
must have access to that kind of material, must be previously cleared ¢ 

I suppose Congress can make a mistake in hiring just as well as an 
executive department. 

Senator McCarrny. I think you are a hundred percent right. I 
think if we are going to ask different departments to give us classified 
material there should be some way that we can get clearance for our 
staff. I don’t think we should leave it up to the department in ques- 
tion, however. In other words, I don’t think we should say to the 
State Department, “You must clear our people before you can give 
them information.” 

I think you are a hundred percent right. I think one of the most 
important things that could be done would be to set up a system 
whereby we could get clearance for the members of committee staffs 
and, beyond that, I think also members of our office staffs, because 
every Senator who is on an investigating committee must, of neces- 
sity, rely upon not only his committee staff but the office staff. 

I would say that is one of the best suggestions that has been made. 

Mr. Morris. Senator, the issue has been raised here of the work of 
the Tydings committee. That is the subcommittee of the Foreign 
Relations Committee that heard your charges that there was Commu- 
nist infiltration in the State Department. Do you feel that the Tyd- 
ings committee fully heard all the cases that you submitted before 
them ? 
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Senator McCarruy. I think the Tydings committee was one of the 
most incompetent committees run, one of the most dishonestly run 
committees that I have ever seen. 

Of course, keep in mind I might be a bit prejudiced because I was 
a subject of their investigation. 

I think they failed to § go into a vast amount of material they should 
have gone into. For ex: ‘ample, they had available to them all of the 
information in regard to the Institute of Pacific Relations, which 
your committee handled so thoroughly, and a number of other things. 

I think nothing can be gained by me expressing my opinion of the 
Tydings committee. I think it is generally known we are not on a 
“Dear Millard-Dear Joe” basis. 

Mr. Morris. Senator, the point, though, is: This committee is charged 
with looking into the work of all these committees. Since you were 
almost one of the principals in that particular inv estigation, we feel 
we have to ask you about that particular committee. 

Senator McCarrny. Yes. 

Mr. Morris. Now, again, in order to save time, may we have access 
to your office, probably in this case, as well as the staff, to get any 
version of things that went on in the Tyding committee, so that we 

-an have all those facts before us when we consider the work of that 
committee ? 

Senator McCartuy. You may have complete access to that. 

The Cuateman. In the hearing just concluded, known as the Army- 
McCarthy hearings, what would you say and what would you recom- 
niend in the way of cross-examination? 

Now, there you proceeded under a certain rule or agreement that 
each person be allowed 10 minutes for cross-examination. Do you 
think that is practical? Did it work out satisfactorily ¢ 

Senator McCarrny. It did there, but I think you had a special situa- 
tion there. You had a man of Cabinet rank, who was one of the prin- 
cipals. I felt it would have been improper not to have given him 
the right to cross-examine. I knew he had competent counsel. That 
is an entirely different situation than when you have a Communist 
before you here. 

The Carman. Now, you were one of the principals in the hearings 
of the Tydings committee. Did you have the right of cross-exami- 
nation ? 

Senator McCarrny. No. In fact, worse than that; at the hearings 
which were attended by Lattimore and his lawyer I was excluded. In 
fact, counsel for the minority was excluded. 

The Cuamman. Then are you telling this committee, Senator, this 
right of cross-examination w ould have to be determined not by a rigid 
rule, but by the circumstances at that time before that committee ? 

Senator McCartny. I think so. 

I think, for example—let’s say Senator X is accused of improper 
conduct and you are investigating him. I think in that situation you 
might want to grant the right of cross-examination. 

think if a reputable individual, who is not a member of the Com 
munist conspiracy, is accused of improper conduct—I can see circum- 
stances under which you would want to give him the right of cross- 
examination. 

I know this is hard to put down in a rule. The reason you can’t 
grant that as an absolute right is that if you did any one Communist 
could filibuster hearings for days and days and weeks. 
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The Cuamman. Are there any further questions ¢ 


Mr. Morris. Yes, sir. sreting 

Senator McCarthy, do you find that the Executive directives have 
hampered you at all in the work of the investigating committee ? 

Senator McCarruy. You mean—— 

Mr. Morris. With respect to the records on the part of the execu- 
tive branch of the Government. 

Senator McCarrny. Yes. 

Mr. Morris. Have those directives hampered the work of the Sen- 
ate Investigating Subcommittee / 

Senator McCarruy. Oh, yes. The Presidential directive, the old 
Truman directive, which is still in effect, has hampered us immeas- 
urably. 

Mr. Morris. Senator, a directive that would forbid you to go into 
something that is purely executive in nature—in your opinion, does 
that properly exclude you from examining the work of the Executive? 

Senator McCarruy. No; I think we are 

I am not sure I follow your question. 

Mr. Morris. Maybe I didn’t express it clearly, Senator. 

Isn’t it a fact that the Executive takes the position that those things 
which are purely within the scope of the executive branch of the Gov- 
ernment should not be subject to scrutiny by the legislative branch of 
the Government and that an investigation by the legislative into 
things that are purely executive would be an encroachment on the part 
of the legislative into the work of the Executive? 

Senator McCarruy. Purely executive ? 

I, frankly, can’t think of anything that is purely executive. 

Certainly we couldn’t go into an investigation of what went on at 
a Cabinet meeting, or something like that. The President is entitled to 
privacy in his deliberations. 

When you get beyond that, to the lower level, I can see no reason 
why the American people aren’t entitled to know what their servants 
are doing. 

I might say, Judge, and you and I have talked this over before, there 
are two theories: 

One is that it is a privilege to let the American people know what 
their servants are doing. I don’t subscribe to that. 

The other theory is that the American people have an absolute right 
to know what all of their servants are doing, whether they are legis- 
lative, executive, what have you. I subscribe to that second theory. 

The only way that the American people can learn what is going on 
in the executive is to have investigating committees investigate; other- 
wise, they are in the dark. 

I strongly —— 

The Cuatrman. Of course, Congress would not—— 

Senator McCarrny. I might say I can’t find words strong enough 
to condemn this increasing blackout that has been increasing year after 
year after year after year. 

I went out and campaigned from coast to coast against what I called 
the Democrat blackouts. I just don’t want my party to continue that. 

[ think if we continue this blackout, continue the sort of thing we 
have in this order here—if you could do that in every department, if 
you could blackout all the news—I just, frankly, think our Republic 
can’t survive. 
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L believe in order to survive the American people must know what 
is going on, and we are heading in the opposite direction more and 
more. 

Mr. Morris. Senator, in addition, it would seem to me a more funda- 
mental role of Congress in this particular point than to bring out 
the facts, but musn’t Congress know what is going on in order to prop- 
erly appropriate ¢ 

Senator McCarruy. Right; and in that connection, Judge, let me 
just again read one sentence from this new order. This is March 26, 
1954. This isn’t 10 years ago. This is not part of the Presidential 
clirective, you understand. This is an order that goes beyond the 
Presidential directive. It provides how they can create secrecy where 
the Presidential order will not apply. Here is what is excluded from 
the Congress and the people: 

Information pertaining to administrative, organization, personnel, fiscal, or 
operating policies, procedures and plans where temporary protection prior to 
firm establishment is in the public interest. 

So, any man over in the Foreign Operations Administration, which 
is asking us for billions of dollars, can stamp something “For official 
use only” if it has to do with their procedures, their plans, their 
personnel, organization, administration, operating policies, on down 
the line. 

Now, if we let this one agency get away with that, it will mean that 
every other agency can do it and, ‘if they can, it will be, in my opinion, 
a tremendous blow to our Republic. I don’t think we can survive 
under that type of secrecy rule. 

There is no reason, for example, why Members of Congress, mem- 
bers of the press, the American public, shouldn’t get this type of 
information. 

Mr. Morris. Senator, you feel a regulation could be made up pos- 
sibly that only the Senate Appropriations Committee, which must 
appropriate the money, should have access to this information and 
that the other committees should not have access to such information ¢ 

Senator McCarruy. Oh, absolutely not, Judge. We are not refer- 
ring here to security information. The Presidential directive goes 
as far as it possibly could covering security information. This goes 
to merely the plans, the spending of the money, fiscal policies, organ- 
ization, personnel. It just includes everything. I think the entire 
American public i is entitled to that information. 

Mr. Morris. Senator, I have just one more question. 

The Cuatrman. The hour is getting late. I have another hearing 
at 2 o’clock. 

Mr. Morris. Senator McCarthy, do the Senate Investigating Com- 
mittee and the Government Operations Committee write and file re- 
ports of the work that they accomplish ? 

Senator McCarrny. Yes. 

Mr. Morris. Will those reports all be made available to this com- 
mittee ? 

Senator McCartrny. Yes. In fact, I would like to introduce them. 
You may not want to make them part of the written record, but I 
would like to introduce the reports as exhibits. 

The Cuarrman. Those reports will become exhibits in the files of 
our committee, and your staff can furnish us all of the reports. 
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Mr. Morris. Senator, what is your procedure with respect to the 
reports? Dothey become Senate reports or simply committee reports? 

Senator McCartrny. They become Senate reports. 

Mr. Morris. Do you find that most members of the committee con- 
cur in these reports or do you generally have a minority report ? 

Senator McCarrny. I don’t believe we have had any report that 
was not unanimous, so far. 

All reports have been unanimous. 

Mr. Morris. One of the recommendations we have to make, Sen- 
ator, would be along the lines of what form a report should take. 

A report that would be released, as has been called to our attention 
in the past, by certain members of the committee as a whole report can 
create a lot of mischief, and we are wondering if you have any rules 
based on your experience with the Senate Investigations Subcommittee 
und as a Senator in general 

Senator McCarruy. Yes. 

Mr. Morris. As to what should be done, as to how Senate reports 
should be filed. 

I think you were the object, were you not, Senator, of an inquiry by 
the Senate Rules Committee ? 

Senator McCarruy. Yes. 

Mr. Morris. A question of a report came up in that particular 
hearing that caused considerable difficulty, and I, personally, have 
not been able to find out what happened yet. Could you enlighten us 
on that subject ? 

Senator McCartuy. No. I don’t know what happened. In fact, I 
haven’t read it yet. 

I might say I think, Judge, what should be done—in all cases where 
you have minority reports, I believe they should all be within the 
same cover, so that any man can pick up the report and get both the 
majority and the minority report; and, obviously, I feel that any 
ininority member should be entitled to file a report. 

Beyond that, I wouldn’t have any suggestion. So far we have had 
no problems with minority reports. 

Mr. Berxovircn. Are the drafts of your proposed reports circu- 
lated in advance to all members of the committee ? 

Senator McCarruy. Oh, yes. 

Mr. Berxovircu. Do they get a chance to pass on them ? 

Senator McCarrny. Yes. We circulate the drafts in advance, ask 
the Senators to pass on them one way or another within a certain 
period of time. Sometimes the Senators contact us and say, “We 
don’t have time; we want more time,” in which case we always grant 
more time. 

Mr. Berxovircu. Mr. Chairman, I have just one last question. 

The Cuarrman. All right. 

Mr. Berxovircn. Senator, in the event the Senate does adopt rules 
of procedure, what recommendation would you have as to the method 
by which the rules should be enforced ? 

In other words, if there is a complaint made that a particular rule 
has been violated, what procedure do you recommend ? 

The CuamMan. For example, Senator, suppose that a leak comes 
out of an executive hearing by some Senator; what would you do? 

Senator McCarruy. (No response.) 

Mr. Berxovircn. Thank you, Senator. 
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The Cuarrman. That is hardly an answer, but I guess we will have 
to accept it. 

We will conclude this hearing, and we want to thank you for your 
testimony in this important hearing, because it is important. The 
public is generally interested in it, and we have many measures pend- 
ing before this committee on which we have to make some determina- 
tion. We felt the only way to do this was to call in all Members of 
Congress who were interested in this subject, people who had actuai 
experience in the various investigating committees, outside organiza- 
tions, and to have comprehensive hearings. 

Senator, we want to thank you for your testimony here this 
morning. 

Senator McCarrny. May I also thank the chairman of this commit- 
tee and compliment him for the type of cooperation we have had be 
tween his staff and my staff. I think that has eliminated what many 
people feared originally might be a crossing of jurisdiction, and I 
think that your staff has just gone all the way to give us all the help 
it could, and if it hadn’t been for the cooperation of your staff we 
couldn’t have had any of the success which we may have had up to this 
time. 

The CHarrMAN. You are, of course, referring to the Internal Se 
curity Subcommittee and not to this Rules Committee ¢ 

Senator McCarruy. That is right. 

The Cuarrman. Thank you very much, Senator. 

We will stand in recess until 2 o’clock tomorrow. 

(Whereupon, at 12:50 p. m., the hearing was recessed until 2 p. m., 
Wednesday, July 28, 1954.) 
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